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After a legislative process that lasted nearly a decade, the Directive 2014/104/EU on antitrust damages actions was 
adopted in 2014. Although it being proposed by both the Green and White papers preceding the Directive, the 
Commission decided not to include collective redress as a part of its final proposal. This study focuses on answer-
ing the question whether a class action instrument would benefit and ensure the effective application of the Di-
rective on antitrust damages actions. The study outlines what characteristics such an instrument would need to have 
in order to serve the purposes of the Directive as well private enforcement of EU competition law in general. To 
answer these questions, the study combines the methods of legal dogmatics and normative theory of regulation.  
The need for competition law damages actions in the EU has by the ECJ been motivated with the need to ensure 
full effectiveness of EU law. The Commission has seen actions for damages as a supplementary mean of enforce-
ment. At the same time, there is a right of all harmed individuals to claim compensation and one of the central 
principles in the Directive on antitrust damages actions is the right to full compensation. Taking into account the 
principles of effectiveness and equivalence it is motivated that member states undertake measures that grant all 
victims with the right to claim and obtain full compensation access to court. The fact that all victims, including 
indirect purchasers and victims of umbrella pricing can claim damages lead to that damages will be widely dis-
persed and pulverized. This creates a need for class actions.  
Class actions can be used both for regulatory purposes and creating access for justice for individual claims that 
would otherwise not end up in front of a court. The study gives an outline of these functions as well as different 
models of class actions and other collective actions. The study examines collective redress in three member states, 
where the potential functions of class actions have been made use of in different ways. The potential to use these 
instruments for competition law damages actions differ. The different conditions in regard to class actions in the 
EU impede the objective of the Directive to harmonize the conditions for actions for damages.   
The study assesses whether there is a need for class actions in the field of damages actions for competition law 
infringements, as well as whether class actions are suitable regulatory instruments for achieving the purposes of 
private enforcement. Welfare effects, the need for compensating consumers and other potential victims as well as 
the potential of class actions to create settlements are examined. In addition, the risks of overenforcement and un-
dermining leniency are briefly discussed.   
The study concludes that a suitable class action instrument for claiming antitrust damages in the EU framework 
would be an opt-in instrument. In order to enable cases to actually be brought in front of national courts, there is a 
need for certain flexibility in regard to standing and financing. It is motivated to introduce mechanisms that lower 
the threshold for individuals themselves to exercise their right to claim and obtain full compensation. At the same 
time, the competition law enforcement landscape in the EU is not in need of deterrence created by mandatory class 
actions.   
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1. Background, Research Questions and Methodology  
1.1 The Evolution of Private Enforcement in EU Competition Law 
‘Astonishing diversity and total underdevelopment’ was how the state of damages actions 
for competition law breaches in the EU member states was described in the 2004 Ashurst 
report prepared for the Commission.1 This report is often seen as a starting point in the 
long preparatory process that eventually resulted in a Directive on antitrust damages ac-
tions being adopted in late 2014.2  A couple of years before the Ashurst report was pub-
lished the ECJ had given its seminal judgment in the case Courage. The preliminary ques-
tions submitted to the court in the case followed the fact that English law barred parties to 
illegal agreements from claiming damages from the other party to the agreement. The ECJ 
found that the treaty precluded this kind of national rule in the case where a party to an 
agreement liable to restrict and distort competition would be barred from claiming damag-
es for a loss caused by the performance of the contract. The ECJ in its judgment stated the 
right for any individual to invoke a breach of article 101 before a national court.3 The ECJ 
asserted that the ability for a harmed individual to claim damages for breaches of EU com-
petition law is prerequisite for the full effectiveness of EU competition rules.4  
The logic employed by the ECJ in Courage is in no way unique as to competition law as it 
has also been employed in several other fields of EU law. As a matter of fact, the evolution 
of private enforcement of competition law can in many ways be seen as a part of the evolu-
tion of a general framework of EU law on private enforcement.5 The ECJ first established 
the doctrine of direct effect, meaning that certain provisions in the founding treaties of the 
European Union create individual rights that national court must protect, in the judgment 
Van Gend en Loos. This principle has further developed over time, which has also had 
consequences for remedies and procedural rules of national judiciaries.6 The legal effects 
created between private individuals by articles 101 and 102 TFEU were for the first time 
																																																								
1 Ashurst report, 1. 
2 However, both the thought of strengthening private enforcement of EU competition law and the idea of 
doing this through secondary legislation was born and discussed earlier. See Wilman, 202-205 for an account 
on the ’early developments’ of private enforcement from the 1960’s to the year 2000.  See also AG Van 
Gervens opinion in the 1993 judgment Banks, according to which national courts would in principle be 
obliged to award damages for losses created by a breach of EU competition rules with direct effect.    
3 Courage, para 24. 
4 ibid, para 26. 
5 Wilman, 3-14. 
6 ibid, 10-19.  
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acknowledged by the ECJ in its judgment BRT v Sabam. Later on, cases such as Courage 
and Manfredi significantly developed what these legal effects entailed.  
The effectiveness of substantive EU law is often dependent on the procedural rules and 
remedies available for private individuals in the national legislations of the member states.7 
In regard to private actions for damages in the field of antitrust, this was also one of the 
most central issues identified in the Ashurst report, as well as the subsequent Commission 
Green paper 2005 and White paper 2008.     
Strengthening the private enforcement of EU competition law resulted also from the adop-
tion of Regulation 1/2003 that decentralized the application of articles 101 and 102 TFEU, 
providing the national courts and competition authorities of the member states with the 
right to apply the articles.8 It is the national courts of the member states that are the respon-
sible judicial actors in regard to enforcing the rights and obligations that are produced be-
tween individuals by articles 101 and 102 TFEU.  
The above-mentioned Ashurst report identified a number of obstacles for private enforce-
ment in member states. In order to facilitate the private enforcement of articles 101 and 
102 TFEU, the report also outlined key measures through which private enforcement could 
be facilitated. Among the factors listed by the report, numerous of the elements that ended 
up in the final Directive on antitrust damages actions a decade later can be found. These 
include the question of what effect prior decisions of competitions authorities have, the 
question of indirect purchasers and the pass-on defence, as well as the question of facilitat-
ing proof and evaluating damages.9  
The Ashurst report also outlined class actions, collective claims and representative actions 
as potential facilitators of antitrust damages actions. The report saw them as a means to 
improve access to courts10 but also as a way to reduce risks of litigation for claimants11.  In 
the subsequent Green paper collective actions are presented as an option especially for 
‘defending consumer interests’ and enabling consumers and purchasers with small claims 
to bring actions for damages. In addition to enhancing the consumer interest, the Green 
																																																								
7 Wilman 12. 
8 See for example the Commission staff working paper 2005, 11. 
9 Ashurst report, 118-135. 
10 ibid, 119. 
11 ibid, 123. 
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paper stresses the benefits collective actions can have from the point of view of procedural 
economy.12  
Also the White paper 2008 saw as central the introduction of some kind of collective re-
dress mechanism, or as the issue was formulated in the accompanying commission staff 
working paper:  
It is therefore necessary to design facilitating measures enabling consumers and small 
businesses to effectively seek redress in court for the harm suffered from competition 
law infringements. These measures would play an important role in rendering the vic-
tims’ right to antitrust damages more effective in Europe.13  
The white paper suggested introducing two separate mechanisms. Firstly, the introduction 
of so-called representative actions where an entity such as a consumer association, trade 
association or state entity would act on behalf of identified, or in restricted cases identifia-
ble victims was proposed. The second proposed mechanism was a so-called opt-in collec-
tive action, through which victims would be able to make the choice to aggregate their 
individual claims into one action.14 
In 2014, a decade after the Ashurst report had given its view on the undeveloped state of 
play for private actions, the Directive on antitrust damages actions was finally adopted. 
Containing provisions that to a certain extent harmonize both national tort law and proce-
dural law15, the Directive touches upon an intersection of domains that are normally tightly 
kept in the area of member state autonomy. Furthermore, this intersection of domains 
makes the process of advancing private enforcement such a long and winding road. Alt-
hough the Directive attempts to harmonize and level the field for claiming antitrust damag-
es in the member states, this is easier said than done. One of the key obstacles in this pro-
cess turned out to be collective redress.16  
As a matter of fact, class actions and collective redress will be what this study will be fo-
cusing on. In other words, the main focus of the study will be what was in the end not har-
monized by the Directive on antitrust damages actions and if after all, using them for anti-
trust damages actions would be sensible from a regulatory point of view.  
																																																								
12 Green paper 2005, 8. 
13 Commission staff working paper 2008, 16. 
14 White paper 2008, 4. 
15 See for example Bernitz 2016, 4. 
16 See for example Lianos, Davis and Nebbia, 33. 
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1.2 Research Questions, Scope and Outline of Study 
1.2.1 Research Questions and Scope 
The research question that will be addressed in this study is if a class action instrument 
would benefit and ensure the effective application of the Directive on antitrust damages 
actions and the of characteristics such an instrument would need to have in order to effi-
ciently fulfill this goal. The Directive on antitrust damages actions will in this regard serve 
as a general framework. It must however be taken into account that the Directive on anti-
trust damages actions can obviously not be taken into account without addressing the case 
law and EU law that ‘surrounds it’ and that it to a certain extent codifies.17 This is also why 
this legal context will naturally be a part of the general framework mentioned above. The 
research question also in this regard answers a broader question if a class actions instru-
ment can advance and benefit the goals of private enforcement of EU competition law. 
It must be noted that the notion of private enforcement of competition law is in no way 
restricted to actions for damages. The right to seek injunctive relief in order to stop a viola-
tion or invoking the unenforceability of a contract because it violates article 101 TFEU are 
important examples of this. In this study however, what will be primarily meant when re-
ferring to private enforcement will be actions for damages. Similarly, many of the existing 
class actions models provide an opportunity to both seek injunctive relief and claim dam-
ages. Because of the focus on the Directive on antitrust damages actions and its compensa-
tory objectives, this study will mainly be focusing on class actions as a tool for damages 
actions.18  
When it comes to terminology, in the EU context the American sounding class action 
seems to have been abandoned for the broader collective redress. Both terms will, in this 
study, be used interchangeably, depending on the specific context. When a more specific 
class action or collective redress model will be referred too, this will also be noted in the 
text in order to make the account as clear as possible to the reader. 
																																																								
17 Castrén and Puskala, 398. 
18 See Aine, 109 according to whom the fact that the Directive on antitrust damages actions is restricted to 
actions for damages is a result of that a more comprehensive approach to private enforcement of competition 
law had to be given up in the process leading up to the Directive.   
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1.2.2 Outline 
In order to answer the research question, this study is divided into seven chapters, each one 
addressing and examining certain aspects of the question. The current chapter provides a 
background to the study and presents the research question, outline and methodologies 
used in the study. The next chapter, chapter two, will examine what private enforcement of 
EU law is, how it fits into the overall enforcement context and what the legal implications 
of the Directive on antitrust damages actions are. Also the harm caused by antitrust in-
fringements, why it is compensable and who are potential victims are examined. Two very 
important parts of the analysis will be examining the concept of full effectiveness of EU 
law as well as the Directive’s right to claim and obtain full compensation. This chapter will 
in many ways define the legal and regulatory framework which potential class action 
mechanisms would be operating within, and which objectives they should be serving.  
Chapter three will examine class actions. Firstly, the potential functions of the instrument 
will be examined. Secondly, some of the alternatives and models used for class actions will 
be outlined. Also other forms of collective actions and instruments landing somewhere in 
between joinders of actions and class actions will be examined. This is done partly to ex-
plain in what ways the different functions of class and collective actions can be employed, 
as well as to see how the way a class action instrument is designed can serve different 
functions. Finally, these functions are discussed in regard to the approach of the European 
Commission and antitrust damages actions.  
The subsequent chapter four will give some practical examples of the above-mentioned as 
it aims to examine some of the current collective redress regimes in the EU, namely in Fin-
land, Sweden and the United Kingdom. The objective is not to attempt a comparative 
study, or an exhaustive description on collective redress across the EU. The objective is 
foremost from the perspective of normative theory of regulation, to examine some of the 
systems that are already in use and contrast them with the objectives of the Directive. In 
other EU countries there are several interesting class action models that could have been 
included, but because of the restricted space as well as the language knowledge of the au-
thor, the three above systems were chosen. The three chosen systems are also motivated in 
the sense that they all have different characteristics that are interesting from the point of 
view of providing answers for the research question.    
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In this context it can also be worth to note that also references to the US system of class 
actions and antitrust enforcement will be made throughout the text. This serves another 
purpose from that of comparative legal research. Firstly, it is necessary to have some kind 
of a benchmark that can be taken as a starting point when discussing different class action 
models. In this text, given its established role, the US federal rule 23 class action model 
will to some extent serve as this benchmark. It is however important to bear in mind that 
the rule 23 class action will be presented in a very general manner. Secondly, in some situ-
ations it becomes necessary to discuss and highlight the economic models that the US sys-
tem of private enforcement and class action relies on in order to illustrate and discuss the 
models that could and should be implemented in Europe. In the analysis of the US system, 
both American and European source material will be utilized.  
Chapter five will continue to draw on the conclusions made in the previous chapters and 
examine whether there actually is a need for introducing a class actions instrument when it 
comes to the goals of the Directive on antitrust damages actions and of private enforce-
ment of competition law. Firstly, a set of theoretical models for assessing the need will be 
introduced. Secondly these questions will be answered by considering the welfare effects 
of class actions, what need there is to compensate consumers for harm caused by antitrust 
infringements, if others than consumers need access to class actions and the potential risk 
of overenforcement and undermining leniency. Finally, the potential of class actions in 
regard to settlements will be briefly examined. 
Chapter six will draw on the conclusions of the previous chapters, presenting some charac-
teristics that an ideal class action instrument should have in order to facilitate the applica-
tion of objectives of the Directive on antitrust damage actions. In the final chapter seven, 
some concluding remarks will be presented.  
1.3 Methodology: Remarks on Legal Dogmatics and  
Normative Theory of Regulation  
The research questions described in the previous sub-chapter will be answered by utilizing 
two different methodologies. Firstly, in order to examine the objectives of the Directive on 
antitrust damages actions, and the legal framework of actions for damages for competition 
law breaches, a more traditional legal dogmatic theory will be used. Secondly, when as-
sessing regulatory choices made and in particular the need for a class action instrument, the 
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methodology will be based on normative theory of regulation. To simplify, chapter 2 will 
primarily be focused on making a dogmatic analysis whereas chapters 3-6 are more fo-
cused on normative theory of regulation. This however is a very general distinction only, 
as both methodologies will be used throughout the study.  
The aim of legal dogmatics is to interpret and systematize legal norms.19 As mentioned 
above, the Directive on antitrust damages actions and the surrounding EU-law will serve as 
a general framework for this study. In other words, what will be interpreted are the objec-
tives of the Directive on antitrust damages actions, and legal rules concerning private ac-
tions for damages in competition law. In order to make an interpretation, the Directive it-
self but also several preparatory documents leading up to it will need to be examined. Also 
non-binding soft-law tools20 become important in the context of this study.  
In EU law, the case law of the ECJ and especially the ratio decidendi of its judgments are 
important legal sources.21 As will be seen, they have played an extremely important part in 
shaping the current regime of private enforcement of EU competition law. A lot of this 
case law is as a matter of fact now codified in the Directive on antitrust damages actions. 
This is also why they will be at the center of a significant part of the dogmatic analysis 
within this study. 
Normative theory of regulation focuses on finding the most suitable regulatory option to 
serve a certain social goal.22 Important yardsticks against which the suitability of different 
regulatory alternatives is measured include assessing the flexibility of the legislation in 
regard to changes in external factors, and determining if the desired results will be reached 
with chosen regulatory option as well as if the desired results through the regulatory option 
can be reached at the lowest cost possible.23 Normative theory of regulation differs in its 
approach from the positivist theory of regulation. The positivist theory, inspired by the 
public choice theory– school focuses on how the interests and preferences of individuals 
and different groups shape regulation and the legislative process.24 
																																																								
19 Aarnio, 48. 
20 Raitio, 233. 
21 ibid, 234. 
22 Määttä 2002, 133. 
23 Määttä 1999, 14. 
24 Määttä 2002, 133-134. See also Ogus, 59. 
		 8 
Choosing to set this study within the theoretical framework of regulatory theory is relevant 
as there is a clear social goal that is pursued by the introduction of the Directive on anti-
trust damages actions – a more efficient enforcement of EU competition law and through 
that a more competitive internal market. According to Ogus, regulation can be identified 
by its directive function but also by it being public law in the sense that authorities enforce 
it, and centralized, as the state functions as the enforcer.25  Määttä has defended stretching 
the scope of the theory of regulation also into the domain of private law, as it is not at all 
only public law that today is utilized as a legislative alternative for reaching regulatory 
goals.26 As we have already seen, as a matter of fact the regulatory goal of a competitive 
market has through enhancing private enforcement partly been decentralized to national 
courts and is as a matter of fact being enforced by claims of individuals.  
Wilhelmsson has argued that the functions of liability law have as a general trend increas-
ingly developed into including regulatory and supervisory functions.27 Reaching regulatory 
goals using private law is exactly what private enforcement of competition law is about, 
although individuals through private actions are trying to advance their own welfare-
maximizing goals, private actions are from the macro-perspective used to advance a public 
goal. In this sense it must be seen as highly relevant to be able to assess the regulatory op-
tion of private enforcement and class actions against other potential public and private en-
forcement options.  
  
																																																								
25 Ogus, 2.  
26 Määttä 2002, 135. 
27 Wilhelmsson, 52-54. 
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2. Setting the Framework: Private Enforcement and  
the Directive on Antitrust Damages Actions  
2.1 Tasks and Objectives of Private and Public Enforcement of  
Competition Law 
2.1.1 The Three Functions of Competition Law Enforcement 
Enforcement systems are established in order to ensure compliance with competition law. 
According to Posner, an optimal enforcement system is one where a reasonable degree of 
compliance with the law is secured at a reasonable cost.28 Posner, as well as others see the 
prevention of future violations by creating a deterrent effect as the main objective of anti-
trust enforcement.29 Compensation is another, although supplementary objective. Accord-
ing to Posner, in a system of adequate deterrence violations will be few. In addition, a sys-
tem with adequate deterrence provides adequate compensation as a by-product except for 
when the cost of compensation becomes too expensive.30 The latter argument may not be 
considered entirely relevant in application the EU competition law regime which lacks the 
treble damages of the US system and where deterrence is ensured mainly by sanctions is-
sued by public enforcement. The reason for this is that public sanctions will naturally not 
compensate individuals.31 
Speaking from a European perspective, Wils gives antitrust enforcement three main func-
tions. Just as with Posner, the central task is preventing violations of the prohibitions set up 
by competition law. This is primarily achieved by creating a system of penalties that shifts 
the balance between the costs and benefits of committing a competition law violation but 
also with other ‘softer’ measures that strengthen the commitment to rules. The second 
function is to clarify the content of the prohibitions. This function is achieved both by ex 
ante guidelines as well as by judgments and decisions following a violation. The third 
function is ‘dealing with the consequences of violations’, in other words providing correc-
tive justice when a violation has already taken place.32  
																																																								
28 Posner, 2001, 266. 
29 ibid. See also Wils 2008, 51. 
30 ibid, 267. 
31 However, note discussion on the following page (n 35) regarding the potential compensatory function of 
fines. 
32 Wils 2008, 50-54. Compare with Komninos, 141-142, according to whom there are three interconnected 
objectives: the injunctive objective that strives the end ongoing infringements, the restorative or compensato-
ry objective that aims to remedy harm caused by infringements, and the punitive objective that strives to 
punish the infringer as well as deter future violations from taking place. 
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In the EU, fines are employed as the main tool for creating prevention and deterrence by 
the public enforcement machinery. In addition to acting in as a preventive measure for po-
tential future infringements, fines normally have the disgorgement of unjust enrichment as 
an additional effect.33 An ‘optimal fine’ is generally held to be a fine that exceeds the gain 
made by the infringer (in other words the social loss caused by the infringement), simulta-
neously applying a multiplier in inverse proportion to the probability of detection and pun-
ishment.34 The disgorgement of unjust enrichment as a ‘side-effect’ can according to Wils 
also be seen as a kind of ‘corrective justice’ with the fines ending up in the public budget 
rather than at the potential victims of the infringement.35  
According to the Commission guidelines on the method of setting fines, a fine is deter-
mined with reference to the value of sales of the undertaking as well as the number of 
years the infringement was on going. This basic amount can then be adjusted up or down-
wards depending on circumstances.36 From time to time there has been criticism on EU 
fine levels being too low to efficiently deter collusion. For example according to Connor, 
analysing sanctions imposed on international cartels detected between 1990 and 2003, the 
median total of Commission imposed sanctions amounted to only 32 % of estimated over-
charges in the EU.37 On the other hand, in a 2013 paper by Connor and Miller analysing 
data on corporate participants in global-hard core cartels between 1990-2010, it was pre-
sented that the Commission guidelines on the method of setting fines correspond fairly 
well with optimal deterrence theory and that since the revised guidelines on the method of 
setting fines were introduced in 2006, fine levels have increased.38 
After the adoption of regulation 1/2003 the public enforcement of articles 101 and 102 is 
assigned to the Commission, NCA’s and national courts. The enforcement powers assigned 
by regulation 1/2003 give the commission or NCA’s rights to for example under a threat of 
penalty request for information or inspect premises of businesses. These powers quite self-
evidently give these actors an advantage to establishing if there has been a competition 
infringement or not, compared to if the man on the street or even a competitor that has as-																																																								
33 ibid, 55. 
34 Wils 2003, 12. See also Posner 2001, 269 according to whom the correct formula is the social cost of the 
infringement inversely multiplied with the probability of detection and punishment. This view represents the 
Chicago school that sees prevention of inefficient violations, as opposed to all violations as the goal. 
35 Wils 2008, 55. 
36 For a more detailed account see the Commission guidelines on the method of setting fines. 
37 Connor, 212. See also Impact Assesment Study 2007, 73-74. 
38 Connor and Miller, 32-34. 
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signed the best business lawyers possible would try to establish and prove the existence of 
an infringement.39 Another important difference of private enforcement compared to public 
enforcement is that as it rests on the initiative of private parties, there is not the same sys-
tematic approach to it as there is to public enforcement.40     
Private enforcement of competition law takes place when a victim of a competition law 
infringement takes legal action before a national court.41 In the field of private enforcement 
of competition law, actions for damages can be divided into two different categories of 
actions. So called follow-on damages actions are actions that follow a public decision made 
by a competition authority.  Stand-alone actions are actions for damages that are initiated 
without a preceding public enforcement decision. An important difference between these 
two categories of actions is that the claimant’s risks and costs diverge depending on the 
type of action. As a violation has already been established in a follow-on action, the claim-
ant’s risk and costs are not similar to those of a stand-alone action.42  For the above-
mentioned reasons stand-alone actions are less frequent than follow-on actions, although 
they can be said to generate a greater public value as they identify violations that otherwise 
would not be identified.43  
Although the creation of deterrence that prevents future competition law infringements is 
usually assigned to administrative fines, private enforcement might also play a part in cre-
ating deterrence. To which extent deterrence is created naturally depends on to which ex-
tent and how damages are awarded in the private enforcement system. For example, by 
allowing punitive damages, a punitive objective is assigned to competition law damages.44 
Here it has however to be noted that not only punitive damages has the ability to create 
deterrence. From the deterrence perspective of the infringer, transaction costs, administra-
tive fines and punitive damages all have the same economic effect.45 
2.1.2 The Twofold Concept of Effectiveness 
According to the ECJ in Courage, the right to claim damages before a national court 
strengthens the overall working of EU competition rules, thus ‘actions for damages before 																																																								
39 See also Pohlmann, 158. 
40 ibid. 
41 Commission staff working paper 2005, 6. 
42 Ezrachi and Ioannidou, 202. 
43 ibid, 202-203. 
44 Komninos, 143. 
45 Hodges 2008, 243. 
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the national courts can make a significant contribution to the maintenance of effective 
competition in the Community.’46 The ECJ in other words sees the right to claim damages 
as an integral part of the overall enforcement of EU competition law. Here, as in other cas-
es where the ECJ has asserted the right of private individuals to invoke EU law in national 
courts, also lies a more or less explicit assumption that these private claims will advance 
the public interest. As a matter of fact, private claims are seen as desirable especially from 
the point of view of public interest.  
Securing the effectiveness of the EU competition rules is a central element behind the rea-
soning of the ECJ in Courage. If the opportunity for any individual to claim damages 
caused by a loss following a breach of article 101 would be restricted it would, according 
to the ECJ, put the full effectiveness of article 101 at risk.47  
Francovich is the first case in EU law in which the ECJ ruled that a breach of community 
rules could lead to liability for losses and damages. In Francovich the liability created was 
a liability of member states towards individuals. The background of the case was the fail-
ure by the Italian state to implement the Directive 80/987 that had the objective of guaran-
teeing a minimum level of protection of employees in the case of the insolvency of the 
employer. As a result of this failure, the parties of the main proceedings in the national 
court had not received the unpaid wage claims they would have been entitled too, had the 
Directive been duly implemented.  
The ECJ found the liability of members states for loss and damages they have caused to 
individuals by breaches of EU law to be inherent to the system of the treaty.48 According to 
the ECJ, the full effectiveness of community rules would be impaired and the protection of 
the rights that they grant weakened if individuals would be unable to obtain redress when 
their rights under community law had been breached and a member state could be held 
liable for it.49 The ECJ seems to have held that the right to obtain damages for breaches of 
EU law is founded both on the need to ensure the full effectiveness of EU law but also on 
the existence of a de facto breach of the rights of an individual, causing harm that is to be 
compensated.50 
																																																								
46 Courage, para 27. 
47 ibid, paras 23-26.  
48 Francovich para 35. 
49 ibid, para 33. 
50 ibid, paras 33-35 and 39-41. 
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Francovich can be seen as a relevant case in the context of antitrust damages actions as an 
analogy can be drawn to Courage. The former establishes liability of member states and 
the latter the liability of private parties for competition law breaches.51  Wilman points out 
that as clarified by the ECJ in A.G.M-COS.MET52, the purpose of member state liability 
developed in the Francovich case law was not deterrence or sanction but compensating 
individuals for damages they have suffered because of breaches of EU law. According to 
Wilman, the role of liability for damages as an ‘addition’ to the overall enforcement of EU 
law is a much more central element in Courage than in Francovich. Despite of this, also 
the principle of member state liability developed in Francovich ‘should be understood 
against a background of an “enforcement deficit” originating in an inadequate implementa-
tion of EU law in member states.’53   
The comparison between Francovich and Courage partly exposes how similar reasoning 
by the ECJ in regard to public and private liability for breaches of EU law also shaped the 
principles that were prevalent in the legislative initiatives of strengthening private en-
forcement of competition law in the European Union. One can still see a significant jump 
being made from the case law of the ECJ to the Commission’s attempts to codify it. In 
Courage the ECJ found a national bar preventing actions for damages being inconsistent 
with community law. In the subsequent Green paper 2005 and White paper 2008, leading 
up to the now adopted Directive on antitrust damages actions, the Commission actively 
promoted actions for antitrust damages as a supplementary way of enforcement.  
In this sense it seems that the doctrine of effectiveness has in some ways been confounded 
with, or even replaced, the consideration of the optimal enforcement of competition rules.  
This view is supported by a similar analysis by Nebbia that in 2008 noted how the discus-
sion on actions for antitrust damages has deviated from its initial jurisprudential meaning. 
Nebbia, discussing the Green paper that laid out how ‘the Courage judgment is based on a 
long established jurisprudence of the Community Courts relating to the effective protection 
of community rights by the courts of the member states’, points out that, ‘yet, during its 
migration from the Luxembourg to the Brussels arena, the debate seems to have shifted 
from “damages claims” to “private enforcement”’. Private enforcement is, as Nebbia notes, 
																																																								
51 Wilman, 57. 
52 A.G.M-COS.MET, para 88. 
53 Wilman, 57. 
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semantically more linked with ensuring compliance with regulations and law than actions 
for damages.54    
Nebbia suggests that the doctrine of effectiveness that the court also relies on in Courage 
actually can be conceptualised into a twofold concept. Firstly, effectiveness can be under-
stood as ‘effective enforcement’.55 Secondly, it can be understood as a principle concerned 
with ensuring ‘effective judicial protection’.56 The ECJ has variedly relied on either one or 
both of these two concepts in its case law.57 According to Nebbia, the concept that Cour-
age relies one is the one of effective judicial protection.58 Going back to Francovich, the 
case law of the ECJ has also from time to time combined these two, as the judgment ‘com-
pleted the system of judicial protection of individuals and considerably strengthened the 
possibilities of enforcement of Community law’.59 In this sense it is rather interesting to 
note how the same ‘formula’ of effectiveness is applied throughout many sectors in the 
case law. 
2.1.3 The Disputed Need of Private Enforcement  
As becomes rather evident from the Commission’s White paper 2008, the intention of de-
veloping private enforcement is not to replace public enforcement in any way but to com-
plement it.60 Still, it is in the White paper also stated that improving compensatory justice 
will ‘inherently also produce beneficial effects in terms of deterrence of future infringe-
ments and greater compliance with EC antitrust rules’.61 According to Komninos the exist-
ence of a private enforcement system produces deterrence by ‘adding a supplementary 
system of sanctions and risks for the wrongdoer’.62 The objective of the European Union of 
building a private enforcement regime to complement strong public enforcement is in ra-
ther sharp contrast with the other significant competition regime of the world, namely that 
of the United States. In the US, a crushing majority of antitrust cases are private suits.63 
The reliance on private enforcement as a way of attaining also public objectives is based 																																																								
54 Nebbia, 24.  
55 ibid, 29-30. 
56 ibid, 30-34. 
57 ibid, 29-34. 
58 ibid, 35. 
59 Prechal, 276. 
60 White paper 2008, 3.  
61 ibid.  
62 Komninos, 143. 
63 See for example the Sourcebook of Criminal Justice Statistics Online according to which around 90% of 
antitrust cases filed are private suits http://www.albany.edu/sourcebook/pdf/t5412012.pdf. See also 
Hovenkamp, 1.  
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on economic theory. Through private enforcement, firms that have by their behaviour 
caused negative externalities are forced to internalize the harm produced. This creates de-
terrence and consequently also compliance.64 In this context, it is worth noting that the US 
system uses treble damages that are punitive to their nature.65 Although compensation and 
disgorgement of unjust enrichment are also goals of the US model of private enforcement, 
deterrence has especially under the influence of the Chicago School, become the leading 
goal.66 
Not everyone has sided with the analysis of private enforcement as a prerequisite for the 
effective enforcement of competition rules. In a 2003 article Wils points out, firstly, that 
there is from the point of view of deterrence in competition enforcement no need to en-
hance private enforcement. Public enforcement is an ‘inherently superior’ and a more cost 
efficient way to ensure compliance with competition provisions.67 If there is a need to in-
crease deterrence, this can simply be done by raising the administrative fines issued by 
public enforcers.68 Secondly, from the point of view of compensation, improvement of 
private enforcement might, according to Wils, be justified. The extent to which compensa-
tion is to be encouraged and facilitated depends upon how much value is being attached 
into the goal of corrective justice, especially as it in the field of antitrust is likely to be very 
costly.69 Wils has not been alone in his critique, as for example Marcos and Sánchez 
Graells have asserted that antitrust damages typically being massive and often widely pul-
verized harm makes public enforcement much better suited to address the violation, espe-
cially because of its sanctioning power.70  
Another important consideration in this regard is the systemic assumption in the case law 
of the ECJ of private enforcement of EU law being beneficial from the point of view of 
public interest. As already pointed out above, private enforcement does not take a system-
atic approach to enforcement. That private actors will by enforcing their rights indirectly 
advance public interests is by large a disputed matter. Private actors will of course only 																																																								
64 Hodges 2008, 243. 
65 See for example Posner 2014, 394: ‘The successful antitrust plaintiff is entitled to a tripling of his compen-
sation, so that two-thirds of every antitrust damage represents punitive damages.’ Compare with for example 
Lande, 344 who claims that the right to treble damages is usually purely nominal and most victims recover 
only single damages or less. See also Buxbaum, 52.  
66 Buxbaum, 43-46. 
67 Wils 2003, 11-15. 
68 ibid, 16. 
69 ibid, 20.  
70 Marcos and Sanchez Graells, 476. 
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choose to make claims when there is an individual benefit to be gained from making a 
claim. According to Shavell, individuals, when making a decision on whether to litigate or 
not, take into account neither negative externalities such as legal costs incurred to others, 
nor the positive social externalities such as deterrence that bringing a suit might create.71 
If the main goal of improving the remedies of claiming damages for antitrust breaches is 
indeed, as will be seen below, compensatory justice or even full compensation, it is an in-
teresting mean of enforcement. The nature of the right to claim and obtain full compensa-
tion will be discussed later in this study. Meanwhile, it can already be noted that as a mean 
to enforce competition law with the objective of ensuring well functioning competition, 
compensatory justice is not the optimal tool.  
2.2 Status Quo or Full-Scale Revolution - What Does the Directive in Fact 
Change 
The adopted Directive on antitrust damages actions was published in the official journal in 
late 2014. The deadline for transposition of the Directive into national legislation will be 
the 27th of December 2016. The processes of taking legislative measures for implementing 
the Directive are currently underway in member states. Some relevant parts of these pro-
posals will also be discussed later on in this study.  
The Directive on antitrust damages actions is in many ways attempting to harmonise the 
field for private antitrust enforcement within the EU. This field has traditionally been une-
ven due to member states having different provisions and legal traditions in the domains of 
both procedural and tort law. As is pointed out by Marcos and Sánchez Graells, this is in 
sharp contrast to public enforcement which is nearly fully harmonized throughout the un-
ion.72  The directive harmonizes procedural provisions that are relevant from the perspec-
tive of damages actions concerning competition law, a harmonization that according to 
Bernitz ‘is partly of an entirely new kind’.73  
Also the right of individuals to invoke their rights and be protected from harm caused by 
competition law infringements is according to Aine strengthened through the Directive.74 
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This is in line with the case law of the ECJ in which the rights of individuals to invoke 
their rights has been an important building block of the private enforcement regime.  
The Directive on antitrust damages actions consists of 23 articles. As a general framework, 
article 1 lays down as the objective of the Directive to ensure the right to claim and obtain 
full compensation for harm caused by competition infringements, as well as to ensure that 
this right can be effectively exercised. Articles 3 and 4 further substantiate the right to full 
compensation, with the former substantiating the content of the right to full compensation 
and the latter the principles of effectiveness and equivalence.  
The remaining substantive provisions of the Directive concern disclosure of evidence (arti-
cles 5-8), effect of national decisions, limitation periods, joint and several liability (articles 
9-11), passing on of overcharges (articles 12-16), quantification of harm (article 17), and 
consensual dispute resolution (articles 18-19).   
The intention to create legislation with the primary goal of creating compensation was as-
serted by the commission already in the White paper 2008. The wording of the Directive 
also gives the impression of compensation as a leading principle. Nevertheless, compensa-
tory justice must at least to some extent be seen as a false flagship. The main justification 
for enhancing compensatory justice is to improve the overall enforcement system. Bernitz, 
for example claims that the compensatory aim is ‘from a policy-perspective’, secondary to 
the deterrence aim.75 Taking into account what has been said in the sub-chapters above, 
this seems, from the enforcement perspective, very logical. However, it is interesting to 
note that deterrence is mentioned neither in the recitals nor the Directive itself, and was 
given a secondary role also in the White paper 2008.  
The recitals state that there is a need for member states to implement procedural rules en-
suring the effective exercise of the right to claim compensation caused by competition law 
infringements.76 Despite this, it cannot be claimed that the procedural requirements that are 
to be implemented are especially radical. For example, from the point of view in Finland, a 
large part of the Directive’s provisions has been claimed to already be found in the national 
legislation.77 According to Bernitz, many of the obstacles for claiming damages are likely 
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to persist.78 It can in other words be questioned if the Directive will deliver what it promis-
es and if the background objectives motivating the legislative process of enhancing actions 
for damages will be reached. 
A question essential to actions for damages that the Directive does not harmonize, but 
leaves up to the legal systems of member states is the concept of causation.79 Although the 
case law of the ECJ has reiterated the need for a causal link as a prerequisite for liability80, 
no definition of causation has been developed. The ECJ has left causation to be governed 
by the rules of member states observing the principles of effectiveness and equivalence.81 
This is a clear contrast to for example the definition of who has standing, a question that 
has been thoroughly defined by the ECJ, as will be seen in the following sub-chapter.82 
Also the notion of harm has largely been left up to the laws of the member states. Article 
17(2) contains a rebuttable presumption of harm caused by the existence of a cartel. The 
question of how to quantify harm, in other words a crucial aspect when it comes to actions 
for damages, is left up to the national rules of the member states.83 
As stated above articles 18-19 of the Directive have the objective of facilitating consensual 
dispute resolution. According to the recitals the achievement of definitive settlements re-
duces uncertainty for both infringers and victims of infringements. Facilitating these kinds 
of settlements is thus desirable. According to the recitals consensual dispute resolution 
would also ideally cover as many injured parties and infringers as legally possible.84 
The Directive has adopted the concept of full compensation as its leading rationale. By the 
harmonization achieved by the provisions of the Directive it seems the right to claim and 
obtain full compensation can be facilitated, yet it seems highly unlikely that they would be 
the only measures that would need to be undertaken in order to fulfil the right to full com-
pensation.   
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2.3 Who Can Claim Damages 
It lies in the nature of competition law infringements that the harm they cause may be very 
widespread, pulverized and passed on through the supply chain.  Linked to this is another 
important feature of antitrust damages, namely the characterization of them as pure eco-
nomic loss.85 In relation to characterizing antitrust damages as pure economic loss, is the 
observation that the liability for damages caused by an infringement of competition law 
can very well be said to rest on the foundations of public interest. In general, causing pure 
economic loss (especially to competitors) is often a distinctive premise of economic activi-
ty in market economies as well as an integral part of the competitive process. Causing pure 
economic loss becomes wrongful when the objective pursued is unlawful.86 As an example 
of such unlawful activity is a situation where unlawfully hindering or impeding competi-
tion on the market pursues unjust competitive advantages or less competition. It can be 
argued that the public harm inflicted by breaches of competition law (violations that are 
also addressed through public enforcement) is also the reason to why pure economic loss 
caused by these violations should be compensated through tort law.  
Wahl argues that the only actual loss that is created in a competition law infringement is 
the deadweight loss caused by the inefficiencies created. The deadweight loss cannot as 
such be compensated as it is nearly impossible to value, and there is no concrete victim.87 
Furthermore, competition law damages are not de facto compensation for loss but actually 
redistribution of the violator’s gains (that can of course be seen as unjust enrichment) to 
the victim. Wahl thus stresses antitrust damages as a form of sanctions, even though they 
take the form of damages.88      
																																																								
85 The notion of pure economic loss is of diverging in different legal systems and traditions. For these pur-
poses is here still meant a loss that occurs without antecedent harm to the victim’s person or property. See for 
example Bussani and Palmer, 5-8 and Van Boom 2004, 2-4.  
86 Van Boom 2004, 15-16. 
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form of compensatory justice. 
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2015, 28. In the Finnish report preparing the national implementation of the Directive on antitrust damages 
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while a fine is an administrative sanction issued as a consequence for a breach of competition law.’ This 
view, drawing a sharp distinction between damages and sanctions, in many ways tries to push in antitrust 
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The causality link between competition law infringements and the harm caused by them is 
often complicated to establish. Also the harm itself can often be hard to establish and quan-
tify. The existence of similar complexity in other fields of tort law would in many cases, at 
least when speaking from a Nordic perspective, lead to harm not being compensable.89 
According to Keske, potential victims of competition law infringements can be classified 
into six different categories. Direct purchasers and customers are harmed due to increased 
prices or the welfare losses incurred when refraining from buying the product or switching 
to less favourable substitutes. In addition to the infringer’s purchasers, customers of firms 
outside a cartel can be harmed as a result of so-called umbrella pricing that leads to an 
overall supra-competitive price level. Indirect purchasers are harmed as direct purchasers 
might pass on the overcharge caused by anticompetitive behaviour. Competitors can also 
be victims as anticompetitive behaviour might have a foreclosing objective or effect.90  
Although literature is often concerned with mainly purchasers as the potential victims suf-
fering harm because of antitrust infringements, it should be taken into consideration that 
harm can exist also in the upstream direction of supply chains. Suppliers might very well 
be potential victims.91 A prime example of widely dispersed damages among suppliers are 
the damages inflicted to an estimate of 400 000 forest owners, as a consequence of selling 
wood at a price set by three colluding wood companies that were later found guilty of 
forming a cartel by the Finnish market court.92  
The classification above helps to give a general picture of the different types of victims 
that might suffer loss due to antitrust infringements. An important thing to keep in mind 
however, is that because of the different nature of different kind of infringements, the con-
text and facts applicable to each infringement will determine the kind of relevant harm the 
infringement has given rise too.93  
After establishing all the potential victims that may suffer harm from antitrust infringe-
ments, the next step is to establish which ones of these potential victims will have the right 
to claim damages. From a total welfare perspective, it is not at all certain that facilitating 																																																								
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the claim for damages and providing everyone with compensation will be beneficial.94 For 
example, Wahl has suggested that ‘an effective tort system in competition law would mean 
that victims with the potential and means to detect, as well as the lowest costs for bringing 
actions, should have the right to bring actions’. Victims not fulfilling these criteria should 
according to Wahl not be entitled to bring actions for damages.95 As will be seen, the case 
law of the ECJ and the policy choices made in the Directive has led to a solution other than 
the one suggested by Wahl.   
The right of any individual to address a breach of articles 101 and 102 was in principle 
already formulated in Courage96 and was subsequently clarified in Manfredi, in which the 
ECJ affirmed that any individual may claim compensation for harm suffered, provided that 
there is a causal relationship between the harm and the infringement.97 Although in hind-
sight any individual seems like a quite clear-cut definition, its meaning it was not clear at 
all in the beginning of the time following the judgments.98 Subsequent case law and the 
Directive have clarified the situation. The result has been that the group of potential vic-
tims with the right to claim damages is more or less as broad as possible.  
The Directive affirms the right for indirect purchasers to claim damages, with article 12 
pointing out that the right to full compensation is irrespective of the purchaser being direct 
or indirect. The rules on passing on of overcharge in article 13 and article 14 on indirect 
purchasers also accommodate this right. This is an interesting contrast to the US where 
indirect purchasers are generally99 not allowed to claim damages in accordance to the rule 
formulated in the Hanover Shoe and Illinois Brick judgments. In Hanover Shoe the Su-
preme Court dismissed the passing-on defence because of its practical complexity. The 
Supreme Court also pointed out that allowing for pass-on would disperse damages and the 
consumers at the end of the supply chain ‘would have only a tiny stake in a lawsuit, and 
little interest in attempting a class action’. This would according to the Supreme Court also 
lead to that there being no disgorgement of the unjust enrichment of the violator.100 In Illi-
nois Brick the Supreme Court reiterated the arguments of the Hanover Shoe judgment. In 																																																								
94 ibid, 113. 
95 Wahl, 234. 
96 Courage, para 24.  
97 Manfredi, para 61. 
98 Havu 2008, 184. 
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100 Hanover Shoe, 494-495. 
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addition the Supreme Court pointed out that one of the benefits of private actions is the 
compensation it provides for victims but that it was not motivated  ‘to carry the compensa-
tion principle to its logical extreme by attempting to allocate damages among all "those 
within the defendant's chain of distribution.”’101 According to Jones, this restriction has in 
the US facilitated antitrust claims and also ‘concentrate antitrust litigation claims in the 
hands of those most likely to sue’.102  
It is also interesting to compare the approach of the US Supreme Court to the jurisprudence 
of the ECJ. While the ECJ focuses on the rights of individuals to enforce their rights de-
rived from the treaties, the Supreme Court in Hanover Shoe and Illinois Brick seems to 
make its judgment assessing the overall functioning of the enforcement system. On the 
other hand, allowing for passing on is according to Van Boom consistent with a compensa-
tory goal, as he also notes that a system that does not allow for passing-on defence is more 
focused on the deterrence-rather than compensatory goal.103    
In the case Kone, the ECJ asserted that harm caused by so-called umbrella pricing was 
eligible for damages claims.104 This means that also claims for damages that have a causal 
link to an overall supra-competitive price level, even though, there is no contractual link 
between the infringer and the harmed party, have been accepted as claims that are admissi-
ble for compensation. 
The impact of making all potential victims, including indirect purchasers and victims of 
umbrella pricing, eligible to claim damages inevitably also leads to that the damages that 
are admissible for compensation becoming dispersed and widespread.105 As already, men-
tioned above, it has been questioned if allowing and facilitating actions for damages for all 
potential victims is beneficial from the point of view of total welfare and efficiency.106  
However, the victim categories that will actually exercise their rights will also depend on 
the mechanisms that are available and to the extent to actions for damages are facilitated. 
For example consumers is a group of victims that can be both direct and indirect purchas-
ers. Allowing consumers to sue will in many cases lead to that the damages to be claimed 																																																								
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will be very widely dispersed. How these damages will be compensated depends on the 
mechanisms that are available, how dispersed the harm is and how easy it will be to estab-
lish causation and harm.  
2.4 The Right to Claim and Obtain Full Compensation 
2.4.1 The Nature of the Right to Compensation  
The objective to adopt a legal instrument that would especially enhance compensatory jus-
tice was clearly set out already in the White paper 2008 as full compensation was stated to 
be ‘the first and foremost guiding principle’.107 In the Directive on antitrust damages ac-
tions, this ‘guiding principle’ had evolved into a right to compensation. What does this 
right entail and what are its legal implications?  
Firstly, the right to full compensation can certainly be interpreted from the perspective of 
substantive rules on providing compensation found in the Directive on antitrust damages 
actions. As article 3(2) of the Directive on antitrust damages states, the principle of full 
compensation means resititio ad intergrum, placing the victim into the position where he 
or she would be if the competition law infringement had not happened. From this point of 
view article 3 (3) is relevant as it declares that compensation shall not lead to overcompen-
sation by punitive, multiple or other types of damages. The right to full compensation in 
accordance with article 3(3), includes the right to compensation for actual loss, loss of 
profit and the payment of interest. The right to full compensation is further substantiated 
by article 12 that also asserts the right for indirect purchasers to claim compensation.  
According to Prechal ‘considerable uncertainty surrounds the concept of rights in commu-
nity law’ and the case law of the ECJ does not provide any clarification on the nature or 
scope of rights created by directives.108 In a similar manner, it is not entirely clear how the 
right to claim and obtain full compensation granted by the Directive should be character-
ized. Are there procedural demands, other than the provisions of the Directive, that mem-
bers states need to observe to ensure the right to full compensation? What does the notion 
of the right to claim and obtain damages oblige the member states to do?    
Examining the right to antitrust damages in the time before the Directive, Havu points out 
that it could perhaps be relevant to see the right to damages as a legal remedy rather than a 																																																								
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right within EU-law. The right to compensation has a significantly different nature than 
other kinds of more classical rights in EU law, such as the right to equal pay.109 According 
to Havu, for a right to antitrust damages to be an actual substantive right, all the prerequi-
sites for obtaining damages as well as the results of judicial proceedings should be identi-
cal throughout the member states.110 As already stated above, the Directive does not fully 
harmonize the conditions for damages actions in the member states. 
Van Boom, pointing out that the nature of individual damages caused by competition law 
infringements is by definition pure economic loss, asserts that there are differences be-
tween the tort laws of different legal systems in regard to if pure economic loss is seen as 
harm were a retroactive remedy should be offered.111 When it comes to the pure economic 
loss of competition law damages, these potential differences have been harmonized by the 
Directive on antitrust damages actions, as there is a right to claim and obtain compensation 
for harm.112 Just like Prechal, Van Boom sees that the difference between the use of the 
terms ‘law’ and ‘rights’ in the EU legislature is somewhat unclear. As the public enforce-
ment of competition law is nothing more than enforcement of law, it is somewhat peculiar 
if it becomes enforcement of rights of individuals in the private sphere. The alternative 
explanation is that the word right is a bit misplaced in the context and the right to full 
compensation in reality entails what Van Boom calls a retrospective remedy for protecting 
the economic interests of individuals.113  
Adding to this, the notion of right is also interesting in the sense that the reparation of 
damages of competition law breaches is reparation of pure economic loss justified on 
grounds of public policy. The right to full compensation in this case thus differs from a 
right to full compensation that has occurred because of a damage of person or property. 
It must be acknowledged that there are many aspects making the right to full compensation 
very problematic. For example the missing definition of causation means that there will be 
legal uncertainty and that the outcomes of cases in different member states might very well 
vary, undermining a uniform concept of full compensation. In regard to standing, some 
groups of victims such as direct purchasers or excluded competitors are in a much better 
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position to prove causality than for example umbrella customers or indirect purchasers.114  
Taking into account what has been said above as well as the areas of law harmonized by 
the Directive, the right to claim and obtain full compensation as meant by the Directive, 
must primarily be seen as a remedial right of individuals. 
The right to obtain and claim full compensation for antitrust damages is an objective that is 
in many ways impossible to satisfy.115 What is difficult to determine is if the member 
states simply by implementing the provisions of the Directive have, in a satisfactorily way, 
safeguarded the right to claim and obtain full compensation? This is a relevant question to 
ask even if the right to full compensation is not seen as a substantive right but as a remedy. 
2.4.2 Full Compensation and Access to Justice 
Regardless of if of the right to claim and obtain full compensation is seen primarily as a 
remedial or substantive right, a very logical conclusion to draw is that the right to claim 
and obtain damages is also directly linked with having access to justice. Access to justice 
means not only formal access to court, but also de facto access. Access to justice hence 
includes numerous factors guaranteeing that subjects are able to effectively exercise their 
rights.116 Taking into account the diverse group of victims allowed to claim antitrust dam-
ages, it is not hard to understand that access to justice is not similar for all of these groups.  
In this context, it is noteworthy to recall that introducing some kind of mechanism for class 
actions, collective actions or representative actions was during an extensive period of the 
time during which the Directive was being prepared a part of the overall legislative pack-
age on antitrust damages actions. The recitals of the adopted Directive explicitly deny 
there being an obligation to introduce collective redress mechanisms, stating that ‘This 
Directive should not require Member States to introduce collective redress mechanisms for 
the enforcement of Articles 101 and 102 TFEU.’117 The explicitness of the cited recital 
clearly illustrates how there at the time of the adoption of the Directive still existed a clear 
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resistance to completely levelling and harmonizing the procedural playing field of bringing 
actions for damages in the field of competition law.118  
It is relevant to consider both the right to claim and obtain full compensation as well as the 
national provisions on collective redress through the lens of the principle of procedural 
autonomy as well as the principles of effectiveness and equivalence. These principles will 
consequently be briefly explained below.  
In Courage the ECJ asserted that, in observance with the principles of effectiveness and 
equivalence ‘in the absence of Community rules governing the matter, it is for the domes-
tic legal system of each Member State to designate the courts and tribunals having jurisdic-
tion and to lay down the detailed procedural rules governing actions for safeguarding rights 
which individuals derive directly from Community law’.119  The ECJ through this reiterat-
ed the principle of national procedural autonomy, as first formulated in 1976 in the judg-
ment Rewe. This principle entails autonomy of the member states to the procedural means 
regarding of the enforcement of EU law in national courts.120 According to Wilman, the 
case law of the ECJ in regard to cases such as Courage seems to indicate that the ‘constitu-
tive conditions’ of private enforcement in EU law should be uniform in the member states, 
whereas the ‘executive rules’ on the issue should be left up to the national laws of the 
member states.121 With the introduction of the Directive on antitrust damages actions there 
is to a certain extent a harmonization of the ‘executive rules and procedural rules’ for safe-
guarding the rights of individual. However, as already noted several times, crucial issues 
are left to be governed by national rules which means they are subject to the principles of 
effectiveness and equivalence.  
As class actions were not included in the Directive there are no formal harmonization re-
quirements for them. Despite of this, the Commission recommendation on collective re-
dress, given in 2013 is a signal that the Commission thinks there is a need to harmonize 
collective redress mechanisms that can be used for addressing competition law breaches in 
the member states.122 Because provisions for harmonization on the matter were left out of 
the Directive, the availability of class actions is ‘governed by national law but subject to 																																																								
118 See for example Lianos, Davis and Nebbia, 33 according to whom the adoption of the Directive was 
probably ‘much smoother’ as there was no provision on collective redress. 
119 Courage, para 29. 
120 Wilman, 26. 
121 ibid, 58.  
122 See chapter 3.2.1 for more discussion on the recommendation. 
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EU principles of effectiveness and equivalence’.123 These principles set limits to the mem-
ber states autonomy to make decisions in regard to how EU law is enforced on the national 
level. Developed by the case law of the ECJ124, the principle of equivalence requires that 
substantive and procedural provisions governing actions for enforcement of EU law cannot 
be less favourable than those governing similar actions based on national law, whereas the 
principle of effectiveness provide that the exercise of right conferred by EU law can not be 
made virtually impossible or excessively difficult by national procedural conditions.125  
Closely related to, although not the same things as, the principle of effectiveness is the 
principle of effective judicial protection that was developed by the ECJ in the 1980’s.126 
According to some, the earlier principle has in some ways been ‘absorbed’ by the latter127, 
which has also been reinforced by being included in the EU Charter of Fundamental Rights 
as the right to an effective remedy and a fair trial.128 Prechal and Widdershoven point out 
that the principle of effective judicial protection is over time developing into a positive 
standard, obligating member states not only to disregard national provisions not conform-
ing to the requirements of effectiveness or effective judicial protection, but also to create 
new national powers and remedies.129  
The policy choices made in regard to which victims can claim actions for damages has led 
to these claims being dispersed, and in many cases to what in the next chapter will be re-
ferred too as individually nonrecoverable. Ensuring access to court for these potential 
claimants can require more than just the implementation of the procedural requirements 
found in articles 5-18 of the Directive on antitrust damages actions. It would be quite a 
hyperbole to state that these facts connected to the right to full compensation would in 
some way obligate the member states to introduce collective redress mechanisms that 
would address these issues. Speculations can be made however on the obligation of, mem-
ber states, to ensure, at least in some way, that there is some kind of remedy available that 
enables the recovery of small claims. This is supported that the wording of article 3(1) in 
the Directive as a matter of fact entail that ‘Member states shall ensure that any natural or 																																																								
123 Jones, 40. 
124 See Rewe, para 5. 
125 See for example Prechal, 137. For the case law of the court in this matter see for example Rewe, para 5, 
San Giorgio, paras 14 and 18.  
126 Prechal, 144-145. 
127 Wilman, 39, see also Prechal and Widdershoven 38-44. 
128 ibid, 37. 
129 Prechal and Widdershoven, 40-41. 
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legal person who has suffered harm caused by an infringement of competition law is able 
to claim and to obtain full compensation for that harm’ and the fact that the subsequent 
article 4 reiterates the principles of equivalence and effectiveness. This seems to indicate 
that ensuring full compensation is not restricted only to implementing the provisions found 
in the Directive. Although there is no obligation to introduce collective redress there is, 
however, a possibility that collective redress could, from the point of view of normative 
regulatory theory, be the most sensible mechanism for ensuring full compensation. What 
will be explored in subsequent chapters is the potential for collective redress to act as a 
mechanism ensuring the right to full compensation as well as playing a role in the overall 
framework of competition law enforcement.  
2.4.3 Full Compensation as a Regulatory Objective 
As already mentioned above, from the point of view of creating an optimal enforcement 
system, the objective of full compensation for all potential victims is problematic. In his 
2003 article Wils pointed out that when pursuing a certain level of deterrence or corrective 
justice through compensation, it should be aimed for at the lowest cost possible. According 
to Wils, it is unlikely that full compensation is an optimal objective to strive for.130 In 
chapter 2.5.1 it was also pointed out that full compensation is a more or less impossible 
objective to achieve, also an important reason to why the pursuit of full compensation 
comes at such a high cost. 
The logic that the Directive and the entire developing system of private enforcement of 
competition law is based on, is the ECJ created doctrine of individual rights to address a 
violation of antitrust law that has caused the individual right holders harm. What is unclear 
is if the advancement of this individual right is primarily concerned with either the eco-
nomic interest of individuals and their right to recover losses, or the effects that vigilant 
individuals enforcing their rights have on overall enforcement objectives. This is relevant 
because the way that national remedies are designed can have a bearing on the extent to 
which private enforcement works principally as a either compensatory or a deterrent reme-
dy.  
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3. Potentials and Pitfalls: Class Action as an Instrument  
3.1 The Logic Behind Class Actions and Other Group Litigation  
Procedures  
3.1.1 Access to Justice and Internalization of Harm as Functions of Class Actions 
When trying to make a general presentation about class actions the most obvious problem 
is that there is neither a generic model of class actions or collective redress, nor a scholarly 
consensus on what their primary or overarching function is. This is why this chapter will 
be devoted to clarifying these concepts. In addition this chapter classifies different models 
of class actions and collective actions with the aim that this classification will also benefit 
and be of use in the following chapters.  
Class actions can be conceptualized as having two principal functions: the first being ac-
cess to justice and the second being internalization of harm. Class actions can be also seen 
to have many other functions: providing compensation, developing and clarifying the law, 
creating procedural efficiency, deterrence and prevention as well as compliance.131 All of 
these, however, can be classified under one or both of these principal functions. In some 
ways this is perhaps a simplified conceptualization but the fact is that these two principal 
functions also function as useful analytical counterparts, especially when it comes to the 
context of the Directive on antitrust damages actions and its potential objectives. This is 
because the function of access to justice primarily serves the compensatory objective, 
whereas the objective of deterrence that improves overall enforcement is served primarily 
through internalization. These analytical counterparts are in no way mutually exclusive, 
but the question of which one of them is deemed as more important has a significant im-
pact on what an ideal class action mechanism will look like. The right to compensation 
seems to be a primary goal in the Directive, but there are also different views on the part 
private actions for damages should play in regard to the overall enforcement of competi-
tion law. If focusing only on providing all victims with compensation, the access to justice 
function would be the most important. On the other hand, if there is an overall enforcement 
objective, also the internalization function will also need to be considered.    
As Hodges points out, each legal system ‘creates a cost-benefit threshold’ for all legal pro-
ceedings. Under this threshold pursuing one’s claim is not worthwhile. For reasons of judi-																																																								
131 See Lindblom 1989, 25-27.  
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cial economy it is acceptable and reasonable that this threshold exists. The problem lies in 
a situation where small claims that fall under the cost benefit threshold is part of a harm 
dispersed so widely, that when aggregated it becomes a significant enough claim to justify 
a remedy.132  In situations where it for different reasons would be relevant to enable ac-
tions for these aggregated claims, introducing some kind of collective redress mechanism 
could be a relevant policy option. A remedy may be justified due to that a big group of 
victims should have the right to compensation, or that the disgorgement of the aggregated 
harm is relevant from an enforcement perspective. The need to ensure a necessary level of 
deterrence created by an action for the aggregated claims can also be seen as a justifica-
tion.  
Claims can be divided into the three following groups; individually recoverable, individu-
ally nonrecoverable and nonviable.133 Individually recoverable claims are claims where, 
provided that the claim has been successful, the outcome of a proceeding will result in a 
net gain for the plaintiff. Nonviable claims are the claims that will have a negative net re-
sult even if they are aggregated into a collective proceeding. An individually nonrecovera-
ble claim is a claim where the outcome of the individual proceeding will in all cases be 
negative. If aggregating individually nonrecoverable claims into a collective proceeding 
such as a class action, they become sustainable also from the point of view of procedural 
economy. This means, that if they are successfully collectively litigated, there is a net 
gain.134 One of the functions of collective actions is hence to provide access to justice for 
individually nonrecoverable claims.135 
Aggregating multiple claims into one single proceeding spreads the fixed cost of litigation 
and creates economics of scale.136 This is logically what creates access for justice in regard 
to individually nonrecoverable claims but economically it also creates productive efficien-
cy, both from social and private points of view. The social efficiency is created as class 
actions enable courts to minimize costs when multiple proceedings are aggregated into a 
collective proceeding. From a private perspective, in addition to spreading fixed costs of 
litigation for claimants, the defendants will also be able to draw benefit from the econom-
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ics of scale created as the unit cost of each claimant can be minimized in a class action 
compared to several independent claims.137 This of course is only true if some individually 
recoverable claims are included in the class action, as in theory, individually nonrecovera-
ble claims will not be litigated at all if there does not exist a possibility for class actions.138 
Especially in this regard, as well as in general, it is important to note that all potential class 
actions do not necessarily consist of individually nonrecoverable claims.139  
Internalization of harm is the other principal function that is often used for justifying class 
actions. As noted in the previous chapter, especially in the US model private enforcement 
is a way to make undertakings internalize their external costs. This internalization of harm 
is intended to lead to compliant behavior. One of the logics legitimizing class action mech-
anisms is that through them the same allocative inefficiency can be addressed.140 Posner, as 
a representative of the Chicago school, holds the view that from an economic standpoint 
the primary function of class actions is to force the defendant to bear the costs of the nega-
tive externalities of its behavior.141  
The internalization approach explained above is also interesting from an antitrust enforce-
ment perspective. The internalization approach is according to Wils, discussing optimal 
levels of fines, one that fits the optimal antitrust sanction model advocated by several Chi-
cago school scholars. Following this internalization approach, when calculating sanctions, 
the social cost of the violation is taken into account instead of the expected gain of the vio-
lation, in order to deter only inefficient violations, as opposed to all violations. 142  The 
internalization approach, according to Wils, is s not a suitable one if the goal of antitrust 
enforcement is to go beyond ensuring efficiency, enabling consumer welfare and ensuring 
competitive structures on the market. This is due to that enforcement following the inter-
nalization approach it will not deter all violations.143 It is almost needless to point out, that 
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both historically and at the present, the goals of antitrust enforcement in the EU go beyond 
the Chicago ideals of creating efficiency and deterring inefficient violations alone.144    
In a similar manner it can be discussed whether a class action instrument adopted only in 
order to make businesses internalize the harm of their behavior would be an instrument to 
create efficiency, rather than to provide corrective justice. It is however noteworthy that 
internalization will lead to a deterrent effect, and thus disCourage potential future viola-
tions. Tightly associated with the internalization approach is what can be called regulation 
by litigation.145 Rosenberg, who is a prominent advocate of this view, explains that overall 
social welfare is maximized by a class action regime that maximizes deterrence as it effi-
ciently avoids accidents and violations that cause harm in the first place.146 The regulatory 
goal of class actions is not dependent on how much compensation plaintiffs receive; com-
pensation is mainly a tool for motivating plaintiffs to cooperate.147 Rosenberg thus sees the 
compensation paid to victims to have an instrumental value in reaching the primary objec-
tive of creating welfare by preventing harm in the first place.  
Different authors have given the above-mentioned functions different weight in their 
works. For example Lindblom, a very prominent advocate of introducing class actions into 
Swedish legislation, has approached class actions primarily from the perspective of access 
to justice.148 In contrast, for example Posner and Rosenberg who were discussed above, are 
more focused on the regulatory effect that class actions have. This most likely and quite 
logically correlates with the fact that more ‘traditional’ legal authors will focus on access 
to justice, while authors in the field of law and economics will naturally focus more on 
internalization and efficiency.  
The two principal functions discussed above can also be seen as an extension of the func-
tion of the civil procedure in general. According to Lindblom, civil procedure can be said 
to aim at ‘conflict resolution and compensation at an individual level and deterrence and 
moral building at the general level’.149 Class action mechanisms can, as a matter of fact be 
seen as instruments increasing the possibility for the civil procedure to fulfill its own func-
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tions.150 From the point of view of competition law follow-on actions for damages in the 
EU, it is central to note that in relation to these functions public enforcement already plays 
an important part when it comes to maximizing welfare through deterrence, and preventing 
future violations. 
3.1.2 From Joint Cases to Class Actions 
Going over different proposals, papers and other material discussing the possibilities for 
collective redress mechanisms in Europe it seems like the first issue to be addressed is al-
ways the necessity of avoiding the creation of a system that repeats the mistakes of US 
class actions. The scepticism towards collective redress mechanisms seems to a large ex-
tent to stem from a suspicion of the US system, as it is perceived to have led to a culture of 
abusive litigation and blackmail, as well as excessive contingency fees being awarded to 
greedy class counsels. Class actions in the US context151 are actions where the claims of an 
entire class of plaintiffs are aggregated, extending the courts jurisdiction to issue a judg-
ment for claims that would normally not be covered by the courts jurisdiction.152 Class 
actions are initiated by what is called a lead plaintiff (or a group of them). Although so-
called absent plaintiffs will be bound by a judicial decision, they usually have a procedural 
right to opt-out of the class.153 Class actions can be used to seek both injunctive relief and 
compensation of harm.154 In addition to the class action, there also exist other forms of 
group lawsuits that in contrast to the class actions are consensual – plaintiffs can them-
selves decide to enter into them or not.155    
In the US context, as well as in many other jurisdictions, the process of fulfilling the pre-
requisites of class actions is achieved through a process through which the court formally 
certifies the class action. Not all jurisdictions have the same formal certification process, 
although there usually exists prerequisites for a case to be eligible to be tried as a class 
action. Fulfilling these prerequisites can, for the purposes of this study be called certifica-
tion.156 The prerequisites for an American federal class action are established by rule 23(a) 
in the federal rules of civil procedure. Firstly, it is required that the class be so numerous 																																																								
150 Lindblom, 2008 176. 
151 On federal level class actions are governed by rule 23 in the federal rules of civil procedure. As there 
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that a joinder of all members is impracticable, and that there be questions of law common 
to the class. It is also required that the claims and defences of the representative parties be 
typical of the claims or defences of the class, and that the representative parties will fairly 
and adequately protect the interests of the class157. In addition, actions have to fit into at 
least one of the three types of class actions governed by rule 23 (b) and fulfil the respective 
prerequisites of the action in question. Out of these three types of actions, the so-called 23 
b (3) actions often concern actions for damages and, antitrust cases make up an important 
category.158 The prerequisites for certification of a 23 b (3) case are that the questions of 
law or fact common to class members predominate over any questions affecting only indi-
vidual members (the predominance test), and that the class action is superior to other avail-
able methods for fair and efficient adjudication of the dispute (the superiority test).159  
In chapter 4 more examples will be provided of the different prerequisites that exist for the  
so-called certification of class actions. As the certification criterion in rule 23 already 
demonstrates, it is usually necessary for certification that the question of law is similar for 
the claims of all class members and that the class is sufficiently identifiable.160     
In addition to the American federal class action model there is an entire spectre of different 
kinds of actions that in some way aim to join or aggregate multiple claims because of pro-
cedural and economic benefits. Below, I with the help of classifications made by several 
authors, a brief categorization of different forms of collective actions that will benefit and 
serve the purposes of the continued discussion of the topic in this study is made.  
 Firstly there are models pursuing individual claims that have some ‘collective elements’ to 
them. A majority of the EU member states allow for some kind of joint cases in situations 
where there exists a legal link or common legal issue between several cases. Cases in these 
situations are often cumulated to a joint proceeding. These cases will, however, always 
remain as separate cases. Consequently, also the awarding of damages for claims made by 
different plaintiffs will be made separately.161 Joint claims do not themselves lower the 
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cost-benefit threshold of proceedings, and are generally motivated by procedural economy 
aspects. Very close to joint cases are the so-called test cases where the decision given in an 
individual case serves as guidance to a multitude of other cases that are concerned with 
similar or equivalent issues. In most jurisdictions the outcome of the test case is usually not 
binding, but as a court has once solved the issue, a test case might lead to for example set-
tlements for remaining claims.162 Test cases can have benefits in regard of procedural 
economy for the other cases, but do not have the same reparative effects.163  Importantly, 
neither joint cases nor test cases aggregate multiple claims into one single proceeding to be 
brought in front of a court. In addition, neither has in the literature been seen to sufficiently 
address the obstacles to bringing claims that dispersed harm caused by antitrust violations 
usually face.164 Importantly, though, their availability still acts as a valuable reminder of 
the fact that introducing a class action can not only be made for reasons of procedural 
economy only when it comes to cases where several similar claims are brought against the 
same defendant.  
The US class action model described above is a model where claims are made on behalf of 
one or a few claimants for an entire class of claimants that usually have the option to opt 
out in order not to be bound by a judgment. Class actions can alternatively be opt-in class 
actions where claimants will need to take action in order to be included in the actions and 
bound by its outcome.165 Representative actions are proceedings were a representative enti-
ty submits a claim on behalf of a collective of identified claimants.166 Representative ac-
tions can be either opt-in or opt–out actions.  
3.1.3 Opt-in or Opt-Out 
The choice between opt-in and opt-out depend largely on the purpose a class action is sup-
posed to serve. Both models have a number of characteristics that can be either desirable or 
unwanted, depending on the objectives of introducing a class action instrument. Firstly, a 
significant difference between opt-in and opt–out is, as for example Mulheron has demon-
strated by comparing empiric data, that opt-out regimes systematically lead to a higher 
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degree of participation that opt-in regimes.167 It has also been pointed out that opt-in re-
gimes will very likely automatically lead to lower participation because of the behavioural 
status quo bias which makes the choice of default essential in regard to participation.168 For 
opt-in regimes, there will also inevitably be transaction costs for trying to reach the poten-
tial claimants. Critics of opt-out regimes however find them to undermine the autonomy of 
claimants.169 
Secondly, the choice between of opt-in or opt-out also relates to the functions of class ac-
tions, in regard to how compensation will be distributed between class members. In opt-out 
class actions, there is a possibility that the awarded damages remain unclaimed by the so-
called absent plaintiffs. The so-called fluid-recovery or cy-pres mechanisms have often 
been applied to these situations. They mean that the awarded damages left unclaimed are 
distributed for example through a so-called price mechanism, or through a fund with a 
beneficiary purpose. These kinds of mechanisms do not serve the purposes of the access to 
justice function that aims to compensate victims for their harm.170 On the other hand, it has 
been suggested that when the internalization function is to be served, the fact that all class 
members will not be compensated is not an obstacle as the fluid-recovery and cy-pres 
mechanisms can be used, and the social objective of creating deterrence will be 
achieved.171  
3.1.4 The Costs and Risks of Class Actions 
Although aggregating multiple claims into one collective action creates economics of 
scale, and lowers the cost per unit of litigation for both claimants and defendants, the fact 
remains that litigation always comes at a certain cost, and bears a certain risk. This risk is 
of course also dependent on the cost-shifting rules applicable in the jurisdiction in which 
the proceedings take place.  
In general it is the claimant that brings actions (what above when describing US class ac-
tions was called the lead-plaintiff) that will be responsible for the costs and risks of the 
proceedings. As already seen above, a difference can be made between claimant initiated 
class actions and representative actions. In claimant-initiated class actions the risk-bearer 																																																								
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enforces his or her own rights when making a collective claim. In the latter category, it is 
often parties not enforcing their own rights who initiate actions and carry the risks of litiga-
tion.172 It is essential to point out that in general, the class members are usually not respon-
sible for any of the risks or costs associated with the proceedings.173     
In this context also the widely criticized US system of contingency fees step in. In the US 
it is not uncommon that lawyers are seen as a kind of entrepreneurs that seek class actions 
on their market.174 The incentive for picking meritorious claims to litigate is the contingen-
cy fee that will usually award the class counsel 20-40 % of the total class award if the class 
action is successful.175 This has naturally been criticized for leaving claimants with less 
compensation. Contingency fee arrangements are usually also associated with the rule that 
an unsuccessful action will mean no fee.176 This means that the risk of losing is shifted on 
lawyers, which will also in theory incentivize them to decline weak cases.177 From a Euro-
pean context these kinds of contingency fee arrangements are not always feasible as their 
use can be restricted, or even totally prohibited in some cases.178 However, a less uncom-
promising version of the contingency fee can be said to be the so-called conditional fees 
that usually mean that the result of the action will have some impact on the class counsel’s 
fee, although part of it will be determined by the hourly fee system usually used for law-
yers in Europe.179 With these kinds of contingency arrangements or conditional arrange-
ments, part of the risk of litigation is shifted on the lawyers. The American law and eco-
nomics view takes this to mean also that these kind of arrangements incentivizes the law-
yer to reach a result that is beneficial for the class, as the lawyer through maximizing his or 
her attempts to claim a maximally large compensation as possible, also maximize his or 
her own benefit as well.180       
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3.1.5 Awarding and Distribution of Damages in Class Actions 
An important aspect of class actions is that they, as opposed to joint actions, aggregate all 
claims into one common proceeding. Although a class of claimants would have claims 
based on the same or a similar question of law, one cannot always be sure that their claims 
would be identical in regard to for example size.181  Damages can be established by calcu-
lating an aggregate amount of damages for the entire class.182 In these cases, the distribu-
tion of damages will sometimes take place after the conclusion of the actual proceedings. 
Cases might also be settled or arbitrated in a manner that determines the individual recov-
ery with a damage-averaging rule, awarding an average per capita amount.183 If claims are 
very heterogeneous in actions where a for example damage-averaging rule is used, claim-
ants with larger individually recoverable stakes might opt-out or choose to not opt-in 
which may become a problem.184   
It is also possible to use class action models where individual claims are individually tried. 
The common question of law in the class actions can of course concern the existence of a 
liability for damages and after this has been established, the amount of individual claims 
can be assessed individually. This model can however lead to individually irrecoverable 
claims becoming individually irrecoverable also within class actions, as the cost of litiga-
tion will of course rise accordingly.185  
3.2 Compensation or Regulation  
3.2.1 The Developing Approach of the European Commission 
As already discussed, class actions can be seen to have a dual function. They both provide 
access to justice and courts, and create as a mechanism that creates deterrence by the inter-
nalization of harm. Despite this dual function of class actions, it is not at all certain that a 
class action instrument can always pursue and fulfill both these functions equally at the 
same time. For example, not all scholars view the compensatory function of the federal US 
class action model as equally important to the function of internalization and deterrence-
creation.186  
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As already mentioned in chapter 2, the introduction of a collective redress mechanism was 
on the Commission’s agenda in the process leading up to the Directive on antitrust damag-
es actions, but it was eventually dropped from the Commission’s Directive proposal187 
with a cross-sectorial recommendation given as a kind of substitute.  
In the previous chapter the role of private enforcement as a means to attain public policy 
goals was discussed. Similarly, it seems like the approach chosen by the commission to 
introduce collective redress mechanisms in Europe was initially largely motivated by an 
objective to serve a regulatory goal rather than providing access to justice as the ultimate 
objective. Hodges points out that it was originally DG COMP and DG SANCO that initiat-
ed the overall discussion on collective redress. DG Justice became involved in 2007, and in 
this sense collective redress did not originate in the overall agenda of the work of DG Jus-
tice on civil procedure.188 According to Hodges, collective redress is largely perceived as 
an economic tool with regulatory purposes, rather than a social tool with redistributive 
social purposes. From legal literature it becomes evident that just as with enhancing private 
enforcement in general, the plans of the commission to introduce collective redress are 
seen as a way to ensure the efficiency of EU law.189 Competitiveness being a leading polit-
ical priority, collective redress becomes a regulatory tool serving the purposes of the inter-
nal market.190 According to the White paper 2008 that proposed the introduction of two 
models of collective redress, full compensation was supposed to be the leading principle. 
However, there is no straightforward proof that providing full compensation would (at 
least in a cost-efficient way) lead to the achievement of the regulatory goal of competitive-
ness in the internal market. In this sense there seems to exist yet again a slight conflict be-
tween the stated purposes of facilitated private enforcement and the tools proposed.  
The Commission recommendation on collective redress mechanisms outlines potential 
‘common principles for injunctive and compensatory collective redress mechanisms in the 
member states concerning violations of right granted under Union Law’. From this it fol-
lows that the recommendation is not sectorally restricted to competition law, but applies 
also to other sectors of EU law.191 In the recommendation redress mechanisms are explicit-																																																								
187 Commission Proposal 2013, 12. 
188 Hodges 2008, 184.  
189 Wikberg, 228-229. 
190 Hodges 2008, 192. 
191 Recital 7 mentions consumer protection, competition, environment protection, protection of personal data, 
financial services legislation and investor protection as areas where collective redress ‘is of value as supple-
mentary private enforcement’.  
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ly seen as playing a part as mechanisms for enabling access to justice and compensation.192 
The recommendation, however, also points out the function of collective redress mecha-
nisms being ‘prevent and stop unlawful practices’.193 
According to the recommendation, member states should enable representative actions by 
especially designated representative entities with a non-profit character. The standing of 
these entities should, according to the Commission, be based on clearly defined conditions 
of eligibility. The objectives of these entities should have a direct relationship with the 
right granted under EU law that the entities would enforce. These entities should also have 
sufficient capacity in regard to financial resources and human resources, as well as legal 
expertise, to be able to represent multiple claimants and act in their best interest.194 Ac-
cording to the recommendation, the entities should be designated in advance, or certified 
by national courts on an ad-hoc basis.195 The Commission also recommends that public 
entities should be empowered as representative entities.196  
In this context it is also interesting thing to note is that the recommendation explicitly 
states that as a general rule collective redress actions should only start as follow-on ac-
tions.197 In other words, the Commission clearly does not see it as desirable that ‘private 
attorney generals’ use collective redress mechanisms to pursue stand-alone actions that 
may have escaped the public enforcement machinery. Despite of this, it seems that just as 
with the Directive on antitrust damages actions, there is under the cover of the full com-
pensation objective a discrete underlying enforcement aim with wanting to introduce col-
lective redress mechanisms for the violation of EU law.   
3.2.2 Class Actions and Private Enforcement of Competition Law 
According to Sullivan and Rosenberg who speak from the US context, follow-on class 
actions rarely contribute to the enforcement in any way other than by adding on to the ex-
isting public sanction. These damages are therefore not necessarily relevant from a deter-
rence perspective, and may lead to overenforcement, especially because of the treble dam-
ages awarded in the US.198 In the EU context, if fines that have been issued by the preced-																																																								
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ing public enforcement have already automatically led to a disgorgement of the unjust en-
richment of the violator and created sufficient deterrence, the only role left for private class 
actions, is the role of compensating victims. On the other-hand, if the goal of private en-
forcement is mainly compensatory it is necessarily not a problem that there is no ‘added 
value’ to deterrence, especially since it from reading the Commission Recommendation 
2013 it seems that the commission in general does not see collective stand-alone actions as 
especially desirable. Still it is noteworthy that this could in some situations lead to a ‘dou-
ble-disgorgement’ of the unjust enrichment of the violator as well as to deterrence being 
produced a cost higher than necessary. 
It cannot be automatically assumed, obviously, that the unjust enrichment of a violator 
always corresponds exactly to the harm caused to victims.199 However, the counterfactual 
scenario that damages actions is based on, where for example the overcharge of a cartel is 
used to quantify damages, is a good example of the connection between the unjust enrich-
ment and the harm to be compensated.200 Of course the disgorgement of unjust enrichment 
and compensation does not always correspond to the same amount, firstly because of the 
complexity of calculating these damages, entailing both actual loss and lost profit. Second-
ly, and even more importantly, it has to be noted that the compensation allowed for under 
both the Directive and case law will in many cases go beyond the restitution of the unjust 
enrichment of the violator.201  
As seen in chapter 2.1.1, Wils has held that one of the objectives of competition law is the 
clarification of the law and its prohibitions. In a field such as competition law where de-
velopment is always on going, this is an important task. In this sense the decentralized en-
forcement of EU competition rules is also a challenge. From the point of view of private 
enforcement there is also a possibility of multiple simultaneous proceedings, possibly even 
multiple simultaneous proceedings taking place in different jurisdictions. This, however, 
creates a risk of contradictory judicial decisions. In this sense it can be pointed out that 
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collective redress could potentially function as a relative safeguard to ensure consistency 
compared to multiple proceedings.202  
The current discussion regarding compensation or deterrence becomes a bit superfluous in 
the sense Lindblom, for example, has pointed out that class actions might actually be the 
only tool that can play a compensatory part in regard to individually nonrecoverable 
claims.203 The development of antitrust actions for damages has both through case law and 
the policy choices made and consequently found in the Directive on antitrust damages ac-
tions, led to claimable harm in many cases being widely dispersed and pulverized. This 
also makes collective actions the only way to go forward if there is a genuine objective of 
providing compensation to all harmed victims.  Although the enforcement and deterrence 
approach be the primary policy goal of a collective enforcement instrument, the compensa-
tion created as a ‘side-product’ could for many groups of victims be the only way to obtain 
even some compensation. The dichotomy between compensation and regulation is equiva-
lent to the dichotomy between compensation and deterrence: when attempting to achieve 
one, also the other will be produced to some extent.  
In line with the conclusions made in chapter 2.1.2, the outcome in regard to whether a col-
lective redress mechanism will enhance the effectiveness of EU competition law depends 
on what is understood as effectiveness. If it is to be understood as effective enforcement, 
whether collective redress can fulfill the different functions of antitrust enforcement must 
be taken into consideration. To repeat what was discussed in chapter 2.1.1, deterrence, but 
also clarifying the law and providing compensation for victims of violations are both im-
portant functions of antitrust enforcement.204 As discussed throughout this main chapter, 
class actions have the potential to fulfill all of these functions. The Directive on antitrust 
damages actions has an objective of providing full compensation, and simultaneously it 
seems like the deterrent part of antitrust enforcement is for now mainly commissioned to 
public enforcement. This leads to that the desirable primary objective a potential class ac-
tions mechanism should have being providing compensation. The problem is perhaps that a 
well-functioning system of collective redress with a compensatory objective (as well as the 
Directive’s notion of full compensation) creates additional deterrence as a side effect. De-
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terrence created as a side effect can be, but is not always necessarily desirable. This will be 
discussed further in chapter 5.4. 
If ‘effectiveness’ is understood as effective judicial protection, it has to be highlighted that 
for individually irrecoverable claims collective redress is perhaps the only way to achieve 
judicial protection. The decisive factor, both in regard to effective enforcement and effec-
tive judicial protection, is how such a system can be implemented so that its costs are pro-
portionate in regard to its objectives.  
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4. Three Examples of Class Actions in EU Member States  
4.1 Collective Redress in EU Member States  
As already mentioned in previous chapters, the issue of including a class action instrument 
in the Directive on antitrust damages actions has been a politically sensitive one. The skep-
ticism towards class actions does, however, not mean that there be no class actions instru-
ments in member states. A 2012 study commissioned by the European Parliament found 
that there are some kind of collective redress mechanisms in all member states except for 
Belgium, Cyprus, Czech Republic, Estonia, Latvia, Luxemburg, Slovakia and Slovenia. 
According to the study, an opt-in model has been adopted in a majority of the member 
states where class actions are in use.205 
The following sub-chapters will examine the collective redress and class action instru-
ments available in Finland, Sweden and The United Kingdom. The background and ra-
tionale for the introduction of the mechanisms, their use in general, and in antitrust damag-
es actions in particular, will be examined. At the same time, the chapters on Finland and 
the United Kingdom will examine some examples of actions having been brought more or 
less collectively even though no class action instrument has been available. These exam-
ples partly illustrate the need for collective procedural options, but also the insufficiency of 
traditional joinder devices.  
4.2 Finland 
4.2.1 The 2007 Act on Class Actions: Several Attempts, Long Preparations,  
Few Results  
In Finland, preparations to introduce a class action mechanism commenced in the early 
1990’s. After roughly three failed attempts to introduce a collective redress instrument,  
the Act on Class Actions (Ryhmäkannelaki) was introduced in the Finnish legislation in 
2007.206 The scope of the Act on Class Actions limits its application to civil actions be-
tween consumers and businesses. Civil cases concerning the conduct of an issuer of securi-
ties or the offeror in a takeover bid or a mandatory bid are explicitly excluded from the 
scope of the Act.  
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The prerequisites for a class action are defined in section 2 of the Act on Class Actions. 
Firstly, it is required that several individuals have claims towards the same defendant, and 
that they are based on the same or similar grounds. Secondly, the hearing of the case 
should be expedient in view of size of the class, the subject matter of the claims, as well as 
the evidence presented. Thirdly, the class should be identified with adequate precision. The 
Finnish class action model can be classified as a kind of a public representative action be-
cause it is only the Consumer Ombudsman that has standing to bring a claim on behalf of 
an identified consumer collective.207 According to section 4 of the Act, the Consumer Om-
budsman acts as a plaintiff and is also the party with the right to speak in the proceedings. 
The Act on Class Actions adopts an opt-in model, as a party eligible for membership in the 
class will need join the action by a written and signed letter of accession to the Consumer 
Ombudsman.   
Taking into regard the scope of the Act on Class Actions, the Act could very well be used 
for initiating proceedings in order to compensate consumers harmed by competition in-
fringements. For example, a case where a cartel would have fixed prices on the retail mar-
ket, and by doing so directly inflicted harm on consumers, could probably easily be fitted 
within the scope of a consumer-business dispute. At the same time, it is almost needless to 
say that a lot of potential competition law claims are of course left out of the act’s scope. 
According to Välimäki the instrument is designed for compensatory justice and safeguard-
ing the interests of individuals.208 It is also worthwhile to note that the preparatory works 
asserts that one of the objectives for the act is to improve the possibilities of big collectives 
of harmed individuals to make claims.209 Following this, the instrument formally seems 
ideal for providing consumers with compensation following competition law infringe-
ments. However, the Consumer Ombudsman has not once used the right to initiate actions 
on behalf of a consumer collective since the Act on Class Actions has entered into force.  
That there have been no class actions although there is an existing mechanism has often 
been attributed to the exclusive standing of the Consumer Ombudsman.210 In this context 
the financing of the proceedings also plays a part. The Consumer Ombudsman is attached 
to the Finnish Competition and Consumer Authority and the introduction of a collective 
redress mechanism with the Consumer Ombudsman as the exclusive plaintiff did not in-																																																								
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crease the budgetary allowances of the agency. A class action will in other words also be 
dependent on internal budgetary considerations of the Finnish Competition and Consumer 
authority.211 In reality the extent to which this model of a public class action instrument 
serves as a compensatory tool, or a tool through which individuals will be able to enforce 
their own rights and interests is thus questionable. With regular intervals, the consumer 
ombudsman has announced intentions to possibly launch a class action towards different 
businesses.212 Consequently, a common defence of the current mechanism against its 
shortcomings is that clearly it serves a deterrent purpose.213 In cases of competition law 
infringements that have caused consumers harm, this kind of deterrence is not very likely 
to serve consumers any additional redress or compensation. It could perhaps lead to set-
tlements where violators would consensually agree to provide compensation, but it feels 
more likely that this would not become a systematic practice. In addition, this kind of de-
terrence must be seen as quite irrelevant from the point of view of deterring potential viola-
tors of competition law as it does not necessarily correspond to creating the kind of optimal 
deterrence that was discussed in chapter 2.1.1. A need to reform the current Act on Class 
Actions has been acknowledge for example in the reform program for the judicature, in 
which assessing the possibilities of expanding the scope of class actions has been outlined 
as a medium-term goal.214 
Going back to the context of compensating consumers that have suffered harm following 
competition law infringements, it is worth to note that the working group in charge of pre-
paring the implementation of the Directive on antitrust damages actions does not in any 
way assess the functioning of the existing instrument in regard to the Directive and anti-
trust damages actions in general.  In fact, the report of the working group merely notes that 
the Directive does not require member states to introduce collective redress mecha-
nisms.215   
4.2.1 Other Initiatives to Join and Aggregate Competition Law Claims 
The previous sub-chapter described the Finnish, very narrowly applicable class action 
model that in practice has not been used, although it in is principle applicable to competi-																																																								
211 Aamulehti 9.7.2012: Ryhmäkanteita ei nosteta - Kuluttajavirasto pelkää isoja oikeudenkäyntikuluja, see 
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212 A recent example concerned price increases of the energy company Caruna: see YLE 8.2.2016: Carunan 
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tion law claims when they concern consumers. Interestingly, despite of missing formal 
structures, Finland has as a matter of fact seen quite a few bold attempts to initiate some 
kind of collective actions in the field of competition law actions.  
Already in the mid 1990’s there was an interesting case which in some ways could be seen 
as a representative action, where an association of entrepreneurs called Suomen Yrittäjäin 
Keskusliitto brought actions on behalf of its members.216 Several businesses transferred 
their claims to the association which then brought actions and claimed the aggregate 
amount of all the businesses’ claims. The claims were based on claiming back unjust en-
richment that according to the claimants been caused due to the excessive price of elec-
tricity, a conduct that the Finnish NCA had found to constitute abuse of dominance. Alt-
hough the claim did not succeed, neither in the district court nor in the court of appeals217, 
the transfer of the claimants’ rights to the association was, despite of arguments brought by 
the defendant, accepted by the district court. In Finnish legal literature it is held that these 
kind of cases with industry associations acting as claimants on behalf of their member 
businesses could be a feasible way of joining claims.218 
The same technique of transferring rights to claims has later on been utilized, or it can even 
be suggested, been made a business model by the Cartel Damages Claims Company 
(CDC).219 Following the Commission decision on a hydrogen peroxide cartel220, CDC pur-
chased the claims of two companies affected by the cartel, and filed claims against one of 
the cartel participants, Kemira. The arguments of Kemira, stating that CDC did not have 
the right to act as a proper party in the proceedings, were dismissed by an interlocutory 
judgment the Helsinki district court.221 The case was later settled out of court.222 As the 
original claims amounted to 90 million euros, and were purchased from only two claim-
ants, this case did not concern aggregating individually irrecoverable claims. The degree to 
which so-called claimant vehicles are in general interested in purchasing individually irre-
coverable claims can be speculated. In regard to the objectives of the Directive, it is how-
ever very likely that the original claimants rights to full compensation will be compro-																																																								
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mised in cases where claims are bought by claimant vehicles such as CDC. On the other 
hand, the original claimants have made a conscious choice to give up part of their compen-
sation, probably also on the grounds of a rationale that includes economic considerations. 
In many ways these kinds of actions can be compared to class actions where the risk is 
mainly carried by the class counsel working with a contingency fee arrangement.223 In this 
regard the fear of US-style over-litigiousness because of class actions can be criticized, as 
parts of the feared phenomena have already appeared in the EU without any supporting 
formal structures.   
The last highly interesting example of collective actions brought without any formal legal 
structure is the follow-on claims to the Finnish wood cartel, already briefly mentioned in 
chapter 2.3. Following a judgment of the Market Court, Metsäliitto and Stora Enso, two 
major wood companies were issued fines for participating in a cartel lasting from 1997 to 
2004. Metsäliitto was fined 21 million euros and Stora Enso 30 million euros. The third 
cartel participant, UPM was not issued fines as it had revealed the cartel by its leniency 
application.224 As already mentioned, potential victims that sold wood to the infringing 
undertakings within this time period has been estimated to be up to 400 000 forest own-
ers.225 
 Interestingly, following the initiative of an individual, a kind of a collective action for the 
suppliers of the wood cartel was initiated. The forest owners could sign up to join their 
own claims in the actions through a website. By signing up the forest owners authorized 
the initiator of these collective proceedings to act on their behalf, and the claims were then 
collectively brought with a common counsel for all cases. According to information on the 
website, there was a fixed cost of around 2000 euros to be paid by all participating claim-
ants.226  To deal with the numerous claims, joinder devices described in chapter 3.1.2 were 
used by the Helsinki district court. To decide upon a dispute concerning the limitation pe-
riod for bringing actions, the Helsinki district court tried 13 test cases out of the 650 initial-
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ly brought cases.227 These were appealed to the Helsinki Court of Appeals and subsequent-
ly to the Supreme Court228. After the Helsinki Court of Appeals judgment on the limitation 
period, 1000 more claims have been brought.229 The case demonstrates how courts can use 
traditional joinder devices to ensure procedural economy when a big amount of similar 
claims are brought simultaneously. From the point of view of claimants it however seems 
unclear, who for example carries the ultimate risk in regard to costs. A more formal system 
of collective redress with clear rules would provide more security for claimants.     
4.3. Sweden 
4.3.1 The Broad Scope of the Swedish Group Proceedings Act 
Sweden started on its path towards a collective redress mechanism approximately at the 
same time as Finland.230 Achieving a result, however, was faster in Sweden where the 
Group Proceedings Act (Lag om grupprättegång) entered into force already in 2003.  
Section 8 of the Act establishes the special procedural requirements for claims to be 
brought as class actions. Firstly, an action is required to be based on circumstances that are 
common or similar for the claims of all class members. Secondly, the action should not be 
unsuited as a class action because the grounds of the claims of some class members differ 
significantly from the grounds of other class members. Thirdly, it is required that the ma-
jority of the claims in the class action not be just as well be brought as individual claims by 
class members themselves. Fourthly, the group should be sufficiently identified in regard 
to size, scope and general conditions. As a last special procedural requirement for a class 
action, section 8 requires that the lead plaintiff be, in regard to his or her own interests and 
economic prerequisites, suited to bringing a class action as well as in general acting on 
behalf of the class.    
The Swedish collective redress model is significantly broader in its scope than its Finnish 
equivalent. Firstly, it is not only limited to consumer-business disputes. Secondly, it also 
takes a broader approach in regard to standing. Section 1 of the act sets out that an action 
can be initiated as a individual class action, a representative class action or a public class 																																																								
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action. According to the preparatory works, combining these three forms was estimated to 
be the most efficient way of combining the functions of reparation, prevention, clarifying 
substantive law, and procedural economy.231  
Any individual with claims representing a broader group of claimants can initiate individu-
al class actions. This is the only form of class action where the claimants is as a matter of 
fact seeking the enforcement of his or her rights and interests.232 The representative action 
allows for a non-profit association that in accordance to its statutes acts for the interest of 
consumers or employees to bring a representative class action. Representative actions can 
be brought in disputes between consumers and businesses regarding products, services or 
other utilities offered by the business in question. Also other types of claims can be includ-
ed if there are benefits to including them into the proceedings. The principal claim must 
however relate to a consumer complaint fitting the description above.233  
An authority that, taking into account the claim in question, is suitable to represent the 
class can bring a public class action. The Group Proceedings Act specifies that the gov-
ernment will further define the authorities entitled to bring public class actions. So far, 
only the Consumer Ombudsman has been given this right. The background motive allow-
ing for these types of public class actions was that they could be used when there is a need 
for a directive function, or setting precedent and clarifying substantive law.234 The prepara-
tory works specify that public class actions should in general only be brought when it is 
assumed a specific or representative class action will not be brought and there is a special 
public interest to initiate a class action.235 The Consumer Ombudsman has been given the 
right to bring public class actions in disputes between consumers and businesses if it is 
motivated from ‘a public perspective’.236 
The Group Proceedings Act has to a certain extent accepted the use of conditional fees. 
Section 38 of the act establishes that an agreement on conditional fees is only enforceable 
if a court has accepted it. Section 39 establishes that the fee cannot be solely based on the 
value of the dispute in question, and that is has to be fair and just in regard to the character 
of the group proceeding. 																																																								
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In 2008 an evaluation of the Swedish Group Proceedings Act was made. Up to then, 10 
cases had been brought to courts as class actions. From these the majority were individual 
class actions, while there was one public class action and no representative action.237 Ac-
cording to Lindblom, many of these cases have enabled claimants that would otherwise not 
have received any redress to be compensated.238 Importantly, at least three actions between 
the introduction of the law and 2008 have used conditional fees as a mean of financing.239 
A widely known class action was the Skandia case in which claimants founded a non-
profit association that brought the action to a court. The non-profit association got standing 
by that a claim was transferred to it by one of the claimants. The class represented was 
individuals with life insurance savings in Skandia Liv.240 Funds for the proceedings were 
according to the association itself secured by that all 15 000 members of the association 
paid at least a 150 SEK membership fee.241    
4.3.2 The Swedish Class Action Model and Competition Law Damages Actions 
Also before the Directive on antitrust damages actions it has been possible to bring an in-
dividual or representative class action for competition law damages. This also applies for 
public class actions in cases where the consumer ombudsman would have the right to bring 
claims.242 No class actions for competition law damages have however yet been brought in 
Sweden.243 This fact can also be considered in the light of the fact that Sweden quite early, 
already in 1993, introduced provisions for claiming antitrust damages in to the national 
legislation. Although the scope of this provision was expanded and the legal rule clarified 
in 2005, there have also in general been very few successful claims for actions for damages 
following antitrust infringements in Sweden.244 Another linked aspect that can be pointed 
out is that discussion has taken place whether the Swedish NCA should be given the right 
to bring public class actions. It seems however that this idea was abandoned, as it was per-																																																								
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ceived that ensuring well-functioning public enforcement should be the main priority of 
the NCA.245  
In relation to the national implementation of the Directive on antitrust damages actions, 
there is also one proposed reform that also amends the Group Proceedings Act. The memo-
randum prepared by the Swedish ministry on enterprise and innovation proposes that all 
antitrust damages actions, including potential class actions, would be concentrated to a 
special patent and market court.246 Although this is a reform that is in no way required by 
the Directive, it is interesting to note that the choice of concentrating proceedings into one 
specialized court has been made.  
4.4 The United Kingdom 
4.4.1 Collective Actions in the Civil Procedure Rules 
Contrary to popular belief, the genesis of class actions did not take place in the United 
States but actually in 17th century England.247 Although the modern version of the class 
action is in first hand attributable to the US, class actions have in the last decades been 
revived also in their original birthplace. It seems like the UK with its national efforts has 
tried to keep a steady, in some cases even quicker pace with the EU in enabling actions for 
damages in antitrust cases. These reforms have also included introducing collective-redress 
instruments. What is interesting is that there exist both general procedural rules on group 
litigation and a specific sectorial class actions instrument for private enforcement in the 
field of competition law.   
The general procedural rules, applicable in England and Wales, are found in the Civil Pro-
cedure Rules (CPR). The CPR contains ‘two pillars’ for multi-party litigation. The first 
one, found in rule 19.11 of the CPR is the possibility of coordinating multiple claims with 
a so-called group litigation order, often referred to as GLO. The GLO can apply to any 
type of claims that give rise to common or related issues or facts of law.  A judgment that 
is made under a GLO will be binding on all parties but it is however important to note that 
for a GLO, all claimants need to initiate their own proceedings248 although some of the 																																																								
245 Evaluation of the Group Proceedings Act, 183, Henriksson, 62-63. 
246 Konkurrensskadelag, 78-81. 
247 For a more detailed account, see for example Lindblom 1989, 64-108. 
248 CPR 19B, para 6.1A, see also Mulheron 2005a, 49. See also Higgins and Zuckerman, 13 according to 
whom this was one of the reasons to why the Emerald case that will be discussed below was not brought as a 
GLO. 
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‘ordinary formalities’ for bringing claims are avoided through the GLO procedure249. GLO 
seems to land somewhere between joint actions and class actions and has for example been 
described to be ‘no more than a sophisticated opt-in case management mechanism for uni-
tary claims that share a common or similar issue of law or fact’.250  
 The second pillar is the so-called ‘representative rule’, found in Rule 19.6 of the CPR. The 
representative rule makes it possible for a single claimant to represent all parties with ‘the 
same interest’. The judgment will be binding for all parties represented in the claims. 
Hence, the requirement for the representative rule is numerous claimants all having the 
same interest.251 This rule has been sparsely used, mainly because of the strict interpreta-
tion the courts have given the requirement of ‘same interest’.252  
The case Emerald was a failed attempt to bring an antitrust damages action under the rep-
resentative rule, primarily because of the strict interpretation of the notion of ‘ same inter-
est’. Following the investigation of the Commission regarding the involvement of British 
Airways (BA) in a at that time suspected air freight cartel253, flower importing company 
Emerald appointed itself as the representative of a group of direct and indirect purchasers 
of air freight services. According to Emerald, there was an overcharge in the prices of 
airfreight services because of the agreements or concerted practices that BA participated 
in. The Chancellor of the High Court on application of BA struck out the representative 
element of the claim.254  This decision was subsequently appealed to the Court of Ap-
peal.255  
The Court of Appeal held that it was not even possible to determine whether the numerous 
claimants were members of the represented class before the question of liability had been 
tried. According to the judgment, the entire class would need to have the ‘same interest’ 
throughout the entire proceeding, something that was not possible to determine when there 
was no certainty about BA’s liability.256 The second problem, according to the court was 
that since Emerald wanted to represent both direct and indirect purchasers, there was a 																																																								
249 Hodges 2009, 109. 
250 Sorabji, 257. For a more detailed comparison of the differences between the GLO and ‘classic’ class ac-
tions, see Mulheron 2005a, 47-49. 
251 Mulheron 2005b, 427. 
252 Hodges 2009, 109. 
253 See Airfreight Case COMP/39258. At the time of the application no final decision had been taken in the 
matter. Later British Airways along with 10 other undertaking were fined in total 799 million euros.  
254 Emerald Supplies Ltd & Anor v British Airways Plc [2009] EWHC 741 (Ch) (08 April 2009).  
255 Emerald Supplies Ltd & Anor v British Airways Plc [2010] EWCA Civ 1284 (18 November 2010). 
256 ibid, paras 62-63.  
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possibility that they would not have the same interest, as the same defence was not availa-
ble to all of them. As an example the court mentioned that BA could perhaps successfully 
run a defence against those who has passed on the inflated price, but not against the oth-
ers.257 As a result the Court of Appeal dismissed the appeal of the claimant.  
An interesting peculiarity of the Court of Appeal Judgment is that Lord Justice Mummery 
in his introduction remarks that: 
It is asserted that forms of collective redress are now widely regarded as essential for 
breaches of competition law. Without them there are difficulties in ensuring effective 
compensation for law-abiding businesses and consumers on whom huge costs are im-
posed by illegal price-fixing. The issue of redress for price-fixing is so pressing that it 
is currently under consideration by the EU Commission, the UK Office of Fair Trading 
and the Civil Justice Council.258  
Emerald as a case has been seen to demonstrate the shortcomings of the CPR multi-party 
litigation rules to provide collective remedies259. With this background it is interesting that 
the choice that has been made in the UK is to introduce a specific sectorial class action 
instrument for competition law damages actions, applicable in a court specialized on com-
petition law cases. What must however be pointed out about Emerald and the attempt to 
use the representative rule for collective litigation is that it is worth to question if a ration-
ally designed class action instrument would allow for class actions with a class consisting 
of direct and indirect purchasers. This seems highly unlikely, given that it is common with 
some kind of certification criterion that requires that claims are similar.  
4.4.2 Collective Competition Law Damages Actions 
First Steps: Providing Collective Redress for Consumers 
In 2002 a form of class action for damages caused by antitrust breaches was introduced in 
the UK. This class action was a representative action. Only consumers could be represent-
ed as victims.260 Hodges has described this model of collective consumer redress to be 
‘statute-based mechanisms that are principally regulatory in nature’.261 
Following the 2002 reform, section 47B was introduced in the Competition Act 1998. Sec-
tion 47B enabled opt-in class actions to be brought to the CAT on behalf of consumers. At 																																																								
257 ibid, para 64. 
258 ibid, para 2.  
259 See Rodger 2013, 64. 
260 See section 19 of the Enterprise Act 2002, see also explanatory notes to the Enterprise Act 2002, section 
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this time, only follow-on actions could be brought to the CAT. The collective claims need-
ed to be brought by a specified body, determined by an order of the secretary of state.262 
The only entity that was given this status was the Consumer Association Which?.263  
One of the most known attempts to seek collective redress for consumers following an 
antitrust violation was the collective proceeding that the Consumer Association Which? 
brought to the competition appeals tribunal under section 47B of the Competition Act 
1998. This is also the only action that has been brought by Which? under its status as a 
specified body for bringing consumer representative claims. The actions for damages were 
made following a cartel finding by the Office for Fair Trading, in other words the NCA in 
the UK at the time in question. The CAT also later upheld the cartel decision. In the CAT 
judgment in question, the sports-store JJB Sports was issued with a GBP 6.7 million fine 
for fixing prices of replica football shirts along with 7 other undertakings.264 Which? then 
brought action against JJB Sports to claim back the overcharge paid by consumers that had 
purchased football shirts at the time of the price fixing.265 
Initially Which? brought the claim on behalf of approximately 130 individual consum-
ers.266  According to media outlets at the time, Which? estimated the amount of potential 
consumers eligible to claim compensation for the cartel damages to be ‘hundreds of thou-
sands’.267 The biggest disappointment and failure of the class action was without doubt the 
overall number of consumers that in the end opted in to the proceedings. It has been sug-
gested that the number of consumers opting in was reduced due to the fact that JJB offered 
customers free football shirts and mugs as compensation shortly after that the actions were 
initiated by Which?. Consumers choosing to accept this offer were then precluded from 
opting in to Which?’s action.268 In some ways it could, as Rodger points out, be perceived 
that there was a ‘positive indirect effect’ of the threat of a claim as this initial goodwill 
gesture by JJB Sports was accepted by approximately 12 000 consumers.269       
Eventually, JJB sports and Which? agreed on a settlement in regard to the claims. The set-
tlement provided all consumers that had opted in to the action a compensation of GBP 20. 																																																								
262 See section 18 of the Enterprise Act 2002, see also explanatory notes to the Enterprise Act 2002, para 78. 
263 See for example Rodger 2015, 278.  
264 See JJB Sports plc v Office of Fair Trading.   
265 See CAT notice for claim for damages under section 47b of the Competition Act 1998. 
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In the end, the number of consumers that had opted in to the claim was 500.270 As a result 
of the settlement, JJB also agreed to pay a compensation of GBP 10 to consumers that did 
not opt in but had however bought a football shirt at the time of the price fixing.271 It has 
been estimated that only 1 % of these consumers claimed their compensation. 272   
According to media sources, the assessment made by Which? after that the process had 
been carried through was that it was ‘costly, time consuming and offering little reward’. 
The relative low value of the damage caused, and consequently compensation awarded to 
individual consumers was another aspect that Which seems to have thought did not provide 
consumers with enough incentives to opt-in.273 After these actions, for example Mulheron 
criticized the section 47B class action model at the time, arguing that the case could have 
been much more effective under an opt-out regime allowing for award of aggregate dam-
ages.274 
2015 Reforms: A Broader Approach to Class Actions for Competition Law 
Damages  
With the introduction of the 2015 Consumer Rights Act 2015, a number of reforms were 
made to section 47A and B on claims for damages and collective actions in the Competi-
tion Act 1998.275 First, opt-out actions have been made possible and collective actions can 
now be brought as stand-alone actions. In addition, the right to collective action is no long-
er restricted to situations where consumers have been inflicted harm, as the claimants eli-
gible to be represented as a class in a collective action can consist of consumers, business-
es, or even a combination of these two.276  
The criteria for certification of a collective action are found in rule 79 of the CAT rules 
2015. According to this rule the action has to be brought on behalf of an identifiable group, 
raise common issues and be suitable to be brought in collective proceedings. When deter-
mining if the action is suitable to be brought in collective proceedings, the rules set out that 
the tribunal may take into account all matters it sees fit. These matters may include the 
appropriateness of collective actions for a fair and efficient resolution of the common is-
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sues, costs and benefits of collective proceedings and if members of the class have already 
initiated separate proceedings of same or similar nature. Also the size and nature of the 
class, whether it is possible to determine in respect of any person whether that person is or 
is not a member of the class, the suitability of the claims for an aggregate award of damag-
es and the availability of ADR and other means or resolving the dispute are matters that 
may be taken into account. Under the new section 47C in the Competition Act 1998, the 
court may award damages in an aggregate amount, meaning that the court does not need to 
assess the amount of damages recoverable in respect of the claim of each represented per-
son.  
The amended section 47B also gives CAT the discretion to determine if proceedings 
should be opt-in or opt-out proceedings. Rule 79(3) of the CAT rules 2015 outline that the 
court when determining this ‘may take into account all matters it sees fit’. Among the mat-
ters the CAT should take in to account when determining if claims are suitable to be 
brought as collective proceedings, be the strength of the claims, if it be practicable to 
bring-proceedings as opt-in having regard to all circumstances, and estimated amount of 
damages that might be recovered by class members. In the case of an opt-out action where 
awards are left unclaimed, according to Section 47C (5) a cy-pres mechanism will be uti-
lized and windfall awarded to a specified charity. 
The 2015 Consumer Rights act also introduced an amendment in regard to standing. In 
contrast with the earlier situation where only a specified body was entitled to bring cases, 
now the scope on who can bring actions is wider. A person proposing to be representative 
will bring the actions, and there is now significantly more flexibility in regard to who can 
act as a representative. CAT can according to the amended subsection 47B (8) authorize 
the person bringing a claim to act as a representative in the collective action whether or not 
he or she is a class member, only if it considers it ‘just and reasonable for that person to act 
as a representative’ in the proceedings. In this way, it does not seem excluded that a person 
actually holding a claim would act as the representative. Despite of this, the explanatory 
notes as an example set out that ‘The new subsection (8) will enable any appropriate repre-
sentative, such as a consumer body or trade association to bring claims on behalf of con-
sumers or businesses’. Therefore it seems that it is not individuals that has in first hand 
been considered as potential representatives under the amended rules. 
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Rules 77 and 78 of the CAT rules 2015 outline the judicial test that the tribunal will apply 
when determining if a representative will be authorized to act on behalf of the class or not. 
According to rule 78, the CAT shall consider, inter alia, if the proposed representative 
would act fairly and adequately in the interests of class members, potential material inter-
ests of the proposed representative in conflict with those of the class members and if the 
proposed representative will be able to pay the defendant’s recoverable costs if ordered to 
do so.  
In the Government response to the consultation on option for reform it was stated that only 
entities with ‘a genuine interest in the case’ should be able to bring them. It was in the 
government response not seen to be desirable that entities such as law firms or claimant 
vehicles would be allowed to bring actions.277 It has however been pointed out that there in 
the amended rules exist no explicit prohibition on these kinds of entities bringing actions 
and that as a matter of fact it could be possible that for example law firms would pass the 
judicial test regarding its suitability as a representative.278 Compared to the earlier legal 
situation, there is more flexibility in regard to who can bring claims. The previous system 
where only Which? was entitled to bring claims can be seen to have created significant 
barriers for bringing collective claims. Hence it can be said that the system of having statu-
torily defined representatives has been amended to a more flexible judicial control of class 
representatives. This reform will hopefully facilitate the bringing of actions.  
4.5 A Very Uneven Playing-Field 
In this chapter the collective redress regimes of only three member states have been exam-
ined. However already these three systems have class action instruments that differ a lot in 
regard to their scope, standing to bring actions, as well as other important characteristics. 
Already from this short overview of different collective redress instruments in member 
states, it is possible to draw the conclusion that conditions for collectively claiming dam-
ages for antitrust infringements vary significantly throughout member states. If one of the 
purposes of introducing the Directive was to harmonize the conditions for claiming dam-
ages, not including collective redress in the Directive has significantly undermined this 
goal, as there is such diversity in regard to how class actions can be used.  
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The diverging models of collective redress will of course have an effect on both the com-
pensation and deterrence created through private enforcement. The process on introducing 
class actions has to a large extent been focused on consumers, especially as seen in Finland 
and the UK. Interestingly, often businesses with claims have taken initiatives in regard to 
bringing different forms of collective or aggregated claims.  
That there are attempts to bring different forms of aggregated or collective claims even 
without formal structures show that there is at least to some extent a ‘demand’ of them. It 
is worth considering if these ‘ad-hoc’ collective actions create greater risks than the risks 
of abusive litigation and legal blackmail that are always mentioned when discussing the 
introduction of class actions. An argument for creating formal structures for collective re-
dress could be that they still provide more legal certainty and security for both claimants 
and defendants that these ‘informal’ collective actions do.  
The different models on collective redress and the different rate of use also provide a few 
conclusions. It seems like greater flexibility in regard to standing and financing of cases 
will enable actions to actually be brought. In Finland and UK a class action system with a 
single entity having standing has led to that few or no cases have been brought.  
An interesting question for the future will be how the reformed class action regime for pri-
vate competition law actions in the UK will be used. This is interesting both from the point 
of view of how many actions actually will be brought, as well as how the CAT will use its 
increased powers of judicial discretion. How will the CAT determine suitability of repre-
sentatives or if a case will be opt-in or opt-out? The possibility for opt-out also enables the 
UK model to be used as a deterrence creating, rather than compensatory instrument. The 
choice to concentrate all competition law actions for damages to one court, a decision al-
ready made in the UK and one that will possibly be made in Sweden, might in practice 
facilitate bringing actions and obtaining compensation due to the specialization of the 
court. 
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Table  1: Key Characteristics of Class Action Mechanisms in Finland, Sweden and  
the United Kingdom. 
 Finland Sweden United Kingdom 
Legislative 
basis 
v Ryhmäkannelaki 
(444/2007) 
(Act on Class Ac-
tions) 
v Lag (2002:599) om 
grupprättegång  (Group 
Proceedings Act) 
v Competition Act 1998 
(with Consumer Rights 
Act 2015 amendments). 
Scope v Civil actions be-
tween consumers 
and businesses. 
v For individual actions 
when the lead claimant 
has a claim covered by 
the class action. 
v Organizational actions 
in civil actions between 
consumers and busi-
nesses. 
v Public class actions 
where the authority 
making the claim is in 
regard to the dispute 
suitable to bring ac-
tions on behalf of the 
class. 
v Stand-alone and follow-
on competition law 
damages actions. 
v Claims held by consum-
ers, and/or businesses.  
Applicability 
in competi-
tion law dam-
ages cases? 
v Applicable, if con-
sistent with the gen-
eral scope. 
v Applicable. v Exclusively applicable 
for private competition 
law claims.  
Standing to 
bring actions 
v The Consumer Om-
budsman. 
v Individuals 
v Organizations, speci-
fied in the Group Pro-
ceedings Act.  
v Select authorities, 
assigned by decision of 
the government. 
v Representatives whose 
suitability has been de-
termined by CAT. 
Criteria for 
certification 
of class 
v Claims of similar 
individuals towards 
same defendant 
based on similar 
grounds. 
v Hearing of the case 
expedient in view of 
size of the class. 
v Subject matter of 
claims, evidence 
presented and class 
identified precisely 
enough. 
v Claim is based on 
circumstances that are 
common or similar for 
the claims of class 
members 
v An action is not un-
suitable because the 
claims of class mem-
bers are to their 
grounds significantly 
differing from the other 
claims. 
v The majority of the 
claims in the class ac-
tion can not just as well 
be brought as individu-
al claims by class 
members themselves 
v The group is sufficient-
ly identified in regard 
to size, scope and gen-
eral conditions 
v Brought on behalf of 
identifiable group. 
v Raises common issues 
v Is suitable to be brought 
as collective proceeding. 
Opt –in/-out Opt in Opt in Both opt-in and -out. 
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5.Is There a Need For Class Action Instruments in  
Member States 
5.1 Arguments for Introducing Class Action Mechanisms 
In chapter 3 the functions of class actions were discussed. How these functions can serve 
overall antitrust enforcement and private antitrust enforcement, as well as the commis-
sion’s approach was briefly outlined. Chapter 4 provided some examples of how these 
functions both successfully and unsuccessfully have been adopted into practice. What is 
however important to understand is that although the potential functions of class actions 
can seem beneficial, they alone are not enough to assess if there is a need for class actions 
or if it is the right alternative from the point of view of regulatory theory. This chapter will 
more in depth try to assess these questions first by introducing two theoretical sets of ques-
tions. The first set will be for assessing if there is a need for class actions, and the second if 
class actions can be seen to be the suitable regulatory instrument. As will be seen, some of 
these questions have already partly been answered, whereas others will be answered 
throughout this chapter.   
5.1.1 Arguments for Assessing the Need for a Class Action Instrument 
Oker-Blom has suggested that assessing whether there is a need to introduce a class action 
instrument can be done through considering the following questions: 
v Does there exist a specific problem that should be corrected or is there a need to 
enhance a specific direction of development?  
v Can class actions have positive welfare effects? 
The first question is also related to the two functions of class actions discussed in chapter 
3, in other words does there exist a need for creating access to justice or deterrence through 
internalization? 279 Following the Directive, it can be said that the problem that needs to be 
addressed, alternatively development that needs to be achieved is giving victims entitled to 
claim compensation access to justice. Taking into account the way that the ECJ has under-
lined the role of private actions for damages in strengthening the overall functioning of EU 
competition rules, it can at least to some extent be argued that there is also an additional 
need to enhance deterrence.  																																																								
279 Oker-Blom, 99.  
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The question regarding welfare effects can in essence be translated to if the benefits of 
class actions would outweigh its costs.280 This is especially relevant when taking into ac-
count Wils’s view on how private enforcement has no added value to the overall enforce-
ment of competition law. The question related to welfare effects will be considered in the 
especially in chapters 5.2 and 5.3.  
5.1.2 Arguments for Assessing if Collective Redress is the Right Regulatory  
Alternative 
Kanniainen, Määttä and Rautio has suggested that when considering the benefits of  
class actions compared to other regulatory alternatives, the relevant criteria to take into 
consideration are:  
v The advantage of information a public authority might have compared to a private 
party. 
v Whether entities that might be held liable in class actions will be able to pay the 
damages ordered. 
v How likely it is that the harm to be addressed trough the class action mechanism 
would in the end be brought in front of a court?  
v The transaction costs of private and public operators in a class action regime com-
pared to administrative costs of public enforcement.281   
As seen in the previous chapter and as will be repeated below, private enforcement of 
competition law and introducing a collective redress system would not alone satisfy these 
criteria.  
In regard to the first criteria competition authorities have a clear information advantage 
over private actors, a fact that is further underlined when considering the scarcity of stand-
alone actions. Most private enforcement of competition law as a matter of fact relies on 
piggybacking on the information advantage and enforcement powers of public enforce-
ment. In regard to the last criteria, as seen in chapter 2.1.3 it has been held that private en-
forcement is costlier than public enforcement.  
In the context of the Directive on antitrust damages actions and the leading role of public 
enforcement, the question can be reformulated to what need there would be for a collective 																																																								
280 ibid, 104. 
281 Kanniainen, Määttä and Rautio, 171. 
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redress instrument that would be complementary to public enforcement and have as its 
objective to efficiently provide full compensation for victims. Consequently it can be asked 
what cost such a mechanism would have and how it could be fitted in the overall enforce-
ment framework.   
Especially the questions regarding how likely it is that harm would be taken to court and 
how high the transaction costs would be in a collective redress regime are interesting. Re-
garding the first of these questions, chapter 4 already in many ways outlined how decisive 
the way a class action instrument is designed in regard to especially standing and financing 
is dependent on if harm will end up in front of a court. Also the choice between opt-in and 
opt–out plays a role. All these questions will be further discussed, especially in chapter 5.3. 
The question of both transaction and other costs created by class actions is also discussed 
especially in these chapters.  In regard to the risk of overenforcement but also the objective 
of compensation, the question regarding if liable entities will be able to pay is one of rele-
vance, especially since the ‘double-disgorgement effect’ of follow-on actions was earlier 
noted. These questions will also be answered in the following chapters, the question of 
overenforcement in chapter 5.5.  
A central problem in assessing both the need for class actions, as well as if it is the most 
sensible regulatory alternative is that in some ways, the overall ‘enforcement gap’ that is to 
be filled is a bit unclear. The need and appropriateness of class actions can of course be 
argued for because of the subjective right victims have to claim compensation. This right is 
however motivated by a broader public consideration of optimizing overall enforcement, 
according to many by adding deterrence. From this point of view it can in many ways be 
seen that knowing if class actions would be appropriate is a question hard to answer when 
not knowing exactly what ‘gap’ in the enforcement it should be filling. The following 
chapters will outline some alternatives concerning this, especially in regard to creating 
consumer welfare.   
5.2 Costs and Welfare Effects of Class Actions 
Compensatory justice is a tool redistributing wealth from wrongdoers to victims. For indi-
vidual victims, obtaining damages will of course improve their welfare.282 Taking the costs 
of compensatory justice into account, compensatory justice does not provide a pareto im-																																																								
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provement, which would require that compensatory justice would lead to that no one else 
is left worse off. From the point of view of the Kaldor-Hicks criterion that allows for im-
provements where someone is made worse off as long as there is an overall welfare sur-
plus, providing compensation might create welfare. This however also depends on external 
costs.283  
In addition to comparing the cost of providing compensation with compensation obtained 
by victims, a relevant thing to take into account when assessing welfare effects would be 
the amount of deadweight loss that has been avoided due to the deterrent effect that provid-
ing compensation has had on potential violators. Needless to say, this is an almost impos-
sible approximation to make. The welfare effects of class actions with a compensatory 
objective would in other words be both the increased welfare of victims, as well as possi-
ble welfare effects for society as a whole if the class actions lead to deterrence preventing 
future violations.  
As said above, the efficiency losses prevented by the deterrence caused by class action 
instruments cannot be accurately estimated. However, what can be estimated is that if class 
actions are brought as follow-on actions and the public enforcement system already has 
provided an optimal level of deterrence, the resources that are used on class actions will be 
excessive for creating welfare through deterrence.   
The welfare effects of competition law class actions are likely to be greater than its costs 
when the deterrent effect of public enforcement are not enough to create optimal deter-
rence. Because there is in this context no coordination of public and private enforcement 
and the latter has been facilitated to ‘complement’ the latter it seems that in some cases 
welfare effects will exceed costs, hence there will be ‘double-enforcement’. This double-
enforcement is likely to have a ‘negative-result’, although welfare has been created for 
individuals. As there is no systematic approach to private enforcement, and individuals 
will choose to litigate when they expect that it will increase their individual welfare, class 
actions could not be used only in cases where fines assigned through public enforcement 
would not be enough to provide optimal deterrence.284   
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It has to be taken into account that class actions have various economic effects that would 
affect the cost of compensatory justice, both in ways that could lower and increase the cost.  
One of the benefits of aggregating multiple claims into one collective proceeding is the 
creation of economics of scale. Class actions do in this way minimize the cost of litigation. 
If considering the costs of achieving compensation or creating deterrence through litigation 
in general, class actions could be a way of creating deterrence and compensation for a low-
er cost than through individual litigation. Class actions could in this way lower the unit 
cost of both compensation and deterrence.  
 What however needs to be noted is that if a class action aggregates multiple individually 
nonrecoverable claims, new costs are actually created by the class action mechanism. This 
is of course as the individuals themselves would not have brought claims. 
As also joint- or test cases create economics of scale, the economic benefits of aggregating 
several similar claims into one single proceeding are not on their own enough as arguments 
when defending class actions. As a matter of fact, although the potential economics of 
scale, class actions can demand a lot of resources from the judicial system. According to 
the results of an empiric study done in the US in the 1990’s, the time of a judge demanded 
by an average class action was considerably more than the time demanded in an average 
civil case.285 Class actions will demand more resources from the judicial system than ordi-
nary civil cases will.286 How much also of course largely depends on if for example dam-
ages are awarded aggregately instead of individually.287  
5.3 Do Consumers Need to be Compensated 
5.3.1 The Role of Consumers in EU Competition Law Enforcement 
Diverging Views on the Role of Consumers 
Taking into account what has been discussed in previous chapters, most consumer claims 
born from competition infringements will be individually nonrecoverable claims. These 
claims will not be litigated at all unless there is a collective redress instrument. The Di-
rective on antitrust damages actions and the case law of the ECJ have led to claims being 																																																								
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court to order an aggregated amount of damages that would be distributed to class members after the proce-
dure was a loss for the efficiency of the Swedish class action procedure.  
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dispersed and that the right to seek damages may in many cases end up in the hands of the 
end-user, in other words the consumer. At the same time the Directive clearly asserts the 
right to claim and obtain damages. 
As pointed out in the second chapter, there was after Manfredi a certain legal confusion 
regarding the individuals entitled to claim damages. Also as Stadler asserts, there was for a 
long time a scholarly debate on the right of consumers to claim damages for antitrust in-
fringements.288  
Consumers have however been on the Commission’s agenda from a relatively early stage 
as already the Green paper 2005 and the subsequent White paper 2008 formulated the need 
of providing consumers with access to claiming compensation through collective re-
dress.289  The reason to that the Commission in 2013 gave its Recommendation on collec-
tive redress for member states was enabling especially consumers and SME’s to make low-
value claims.290 The question that arises is why there is a desire to empower consumers as 
private attorney generals of the rising private enforcement regime? Two potential answers 
are that the Commission either sees the deterrent effect that consumer claims potentially 
can create as important. Alternatively the Commission values the goal of consumer com-
pensation to the degree that it sees the costs created by providing it as justified. The answer 
is of course likely to lie somewhere in between these two extremes.  
It seems that the member states have different approaches to how much focus should be 
placed on compensating consumers for harms inflicted on them by competition law viola-
tions. For example in Finland, the working group that were in charge of the preparatory 
work for implementing the Directive on antitrust damages actions in their report concluded 
that the Directive did not require the introduction of a collective redress mechanism and 
the national law proposed by the working group would not facilitate claiming widely dis-
persed damages. As an example the report mentions that the proposed law would probably 
not facilitate claims made by consumers, while the report estimates that claims made by 
SME’s are going to be somewhat more facilitated.291 This is a contrast to for example the 
UK where there has been a determination for developing collective redress mechanisms for 
compensating consumers. As in the UK an opt-out mechanism has been adopted, these 																																																								
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mechanisms are also used in order to create deterrence. The examples from just a few 
member states also shows, as already pointed out, that the conditions for consumers to 
claim and obtain compensation differs significantly throughout member states.  
The Consumer Welfare Standard as a Lodestar 
Although articles 101 and 102 have remained almost unchanged since they were included 
in the original treaties, the goals and objectives of them have developed overtime. This has 
consequently developed their application. In the last decade, consumer welfare has become 
one of the central objectives of EU competition law.292 The consumer welfare approach, 
has however, been criticized for playing a bigger role in festive speeches than in hands-on 
antitrust enforcement.293  
If consumer welfare is understood as maximizing the surplus of consumers it could per-
haps be feasible with a redistribution of wealth from violators to consumers through collec-
tive redress mechanisms.294 Ioannidou claims that procedural mechanisms that would ena-
ble consumers to participate in competition law enforcement would facilitate ‘an actual 
adoption of a consumer welfare standard’ as well as facilitate detection of infringements by 
improving the identification of consumer harm on retail markets.295  
In a report prepared for the Nordic Council of Ministers the deterrent effect consumer 
claims could generate is also underlined. According to the report, deterrence is created also 
because the threat of consumer claims creates a ‘fear of loss of goodwill’.296 
As already noted, in the recent years consumer welfare has become an important standard 
in the enforcement of EU competition law. In addition it seems that the discussions about 
how the interests consumer protection and competition law intersect have increased. Here 
it is however important to note that it is probably not optimal if private enforcement of 
competition law would develop into a tool for consumer protection. The interest of con-
sumers is one important part of private enforcement, as consumers are an important group 
of potential victims with the right to claim compensation. To achieve optimal enforcement 
this interest has however to be balanced with other interests involved.   																																																								
292 Leivo, Leivo, Huimala, Huimala, 42, Ioannidou, 26-27.  
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5.3.2 Access to Justice for Vigilant Individuals or Representative Opt-Out for  
Maximal Deterrence 
Who is Best Suited to Bring Consumer Claims 
As seen in the previous chapter, although there in the Swedish and UK systems of class 
actions exists a possibility for harmed individuals themselves to bring actions, for ensuring 
consumer collectives with redress it is often consumer associations or ombudsmen that are 
assigned with the task of representing consumers in collective actions. As consumers might 
have few incentives to bring actions themselves, consumer claims in the form of individu-
ally unrecoverable claims are unlikely to end up in front of a court unless there is some 
form of representative action or public class action. 297  From the point of view of the re-
gime of private competition law enforcement, this is interesting because of many aspects, 
not only because it is not at all certain that a cost of such a system will outweigh its welfare 
effects.  
Firstly, the more claimants in class actions are indifferent and passive to their own claims, 
the more instrumental their role is in regard to the objectives of the class action. The dif-
ference between opt-in class actions where claimants themselves initiate actions and repre-
sentative opt-out actions are good examples of two extremes in regard to this. The first 
example lowers the litigation threshold298, while claimants themselves still enforce their 
own rights. In the latter example, claimants can remain passive and indifferent throughout 
the proceedings (although total passivity will of course inevitably lead to that their share of 
a possible compensation is distributed through for example a cy-pres mechanism). These 
kinds of tools will by aggregating the low value claims that would otherwise be left un-
claimed primarily serve a deterrent role with an additional compensatory function for con-
sumers.  However, in the light of that the right to claim damages and obtain compensation 
rests on a subjective right of individuals, a representative class action system where the 
claimants would have this kind of instrumental value would not entirely fit the framework 
of EU competition law private enforcement.  
Considering an opt-out regime where possible unclaimed compensation is distributed by, 
for example, a cy-pres mechanism is unsound with the principle of full compensation. In 
such as system, mass claims by representative entities serves the enforcement and deter-
rence functions rather than a compensatory function.  																																																								
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It is however important to point out, that the fact of consumers remaining passive do not 
always mean that they are indifferent. According to Hodges, having drawn his conclusions 
based on empirical material, consumers are more likely to bring low-value claims the easi-
er it has been made to bring a claim.299 It is very likely that from a consumer collective 
with all individually unrecoverable claims, there will be no one that has sufficient incen-
tives to act as lead claimant. This view of course advocates for opt-in representative ac-
tions.  
Secondly, it is relevant to consider from where the funding of representative entities would 
stem. In both Finland and Sweden a consumer ombudsman has been assigned to bring pub-
lic class actions on behalf of consumers. It can however be questioned if this model is the 
most suitable for private enforcement of competition law. Giving the responsibility to 
make claims on behalf of consumers to a public authority would eradicate the ‘private’ in 
private enforcement. In this sense the private enforcement would de facto stop relying on 
interested private parties that would bring actions and through this indirectly enforce com-
petition rules for the public benefit. With a strong public enforcement machinery operating 
with the objective of consumer welfare, it is worth to ask whether this would be an effi-
cient solution. 
Shifting the responsibility to make claims to public authorities incurs administrative costs 
that are to be borne by the taxpayers. Previously, it was mentioned that public class actions 
in Sweden are to be brought only in case of a special ‘public interest’. It is very likely that 
a public representative entity cannot act when the only interest that is to be safeguarded is 
that of providing compensation for a class of consumers (although the class can consist of 
numerous consumers). If the main function of the collective redress mechanism is to act as 
a compensatory mechanism, it does not seem legitimate that a public entity should bear the 
risks and costs of proceedings. It cannot, according to Välimäki be claimed that mecha-
nisms that are strictly compensatory in nature and only concerned with enforcing the sub-
jective rights of individuals would create any benefit from the point of view of public in-
terest.300  
Even if the representative entity would not be publicly funded, in representative actions, 
the entity in charge of taking the action forward is the facto not enforcing its own rights but 																																																								
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the rights if others.301 Simultaneously, the right to compensation becomes dependent on the 
discretion of the representative party. Here it is worth to note that the right to compensa-
tion becomes dependent of the funding of the representative entity. What is essential, in 
order to ensure claims being brought, is to not concentrate the right to bring claims in the 
hands of one single entity.   
There should be flexibility also in regard to the interest the representative entity is required 
to have in regard of the interest of the class. Requirements regarding interests of the repre-
sentative can of course prevent parties only having a business interest in bringing claims, 
to act as representatives. Despite of this, requirements that have a too narrow scope can 
also prevent very suitable representatives from bringing claims. The link between the rep-
resentative entity and the individual’s subjective rights can vary a lot depending on the 
representative entity. An illustrating example was the association of enterprises that 
brought a claim in Finland in the 1990’s302. This association can be seen to have func-
tioned as kind of a ‘claimant vehicle’ without any commercial interest for acting as a rep-
resentative. Another example is the Swedish Skandia case where claimants transferred 
their claims to a non-profit association that then acted as a lead plaintiff.303 In these exam-
ples claimants have had a more active role in enforcing their own rights, as opposed to for 
example JJB Sports where an association with a general interest for consumer rights was 
the one initiating actions. What is important is that different situations and infringements 
will cause different needs. Therefore the determination of a suitable representative entity 
should be relatively flexible.  
Stadler suggests that damages actions brought by representative entities should only be 
introduced when they are the only way to enforce the law.304 When it comes to providing 
consumers with compensation for antitrust infringements, this might be the case. Again, to 
which extent and how this should be done depends on the value that is attributed to provid-
ing compensation. However, if mass claims are aggregated to primarily to provide com-
pensation, not to create deterrence, it can be questioned how significant the role of provid-
ing this compensation would be in the overall enforcement framework, especially as 
providing compensation is costly. This is especially problematic in cases where consumers 																																																								
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are more or less indifferent to their own loss. To ensure at least some kind of access to 
claiming compensation for consumers, representative opt-in actions would be the most 
suitable ones. As mentioned above it is however questionable to which extent these should 
be publicly funded, given the existence of a public enforcement system. On the other hand, 
if the aim of bringing these representative proceedings would actually be to create a mech-
anism that creates deterrence, a publicly funded opt-out instrument could be motivated. If 
this would be the case, it can however be questioned why not, just as proposed by Wils, 
increase public sanction levels instead.  
It is not motivated to close the door for individually initiated class actions. Also consumers 
might in some cases very well manage to create arrangements such as the ones in Skandia, 
mentioned above. 
Consumer Class Actions and Different Types of Harm 
As the type of harm that have been caused depend a lot on the violation that has caused it, 
it is impossible to say what the overall effect and usage of a collective redress mechanisms 
for consumers would be. According to Wahl, although a class action mechanism would 
exist, given the fact that consumers are end-users in what might be a long and complex 
supply-chain they are in many senses ‘too far away to be able to note or value a certain 
violation’.305 Mobilizing consumers in more complex litigation, where the harm would 
have been passed on a supply chain to its end-users seems unrealistic, specially taken into 
account the modest enthusiasm among consumers for opting-in, or even presenting their 
claims after the settlement in a straightforward case like JJB Sports. It is worthwhile to 
remember that in cases where consumers are not direct purchasers they will be in a posi-
tion where it is harder to demonstrate causality between the harm and infringement. Thus, 
also legal uncertainty is an obstacle preventing class actions from being brought. Needless 
to say, the obstacle of legal uncertainty will grow together with other obstacles already 
discussed, such as few representative entities having a standing.  
In this context it is also relevant to compare the harm caused by competition law infringe-
ments with other types of mass-harm that are usually seen as suitable for (consumer) class 
actions. In mass harm situations such as cases concerning product liability or harm caused 
by environmental damages, there is always a preceding physical damage. In this sense, 																																																								
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competition law damages, although comparable in the sense of being widely dispersed 
mass-harm, still diverges because of it being pure economic loss.306 Despite of this, cases 
where consumers are direct purchasers and the individual overcharge can be measured in a 
relatively straightforward manner are comparable to for example product liability cases. 
On the other hand, also in these situations a significant amount of time will usually pass 
from initial purchase to when claims are made. In these situations it is seems to be quite 
likely that for example proofs of purchase will be hard to produce.  
It can also be questioned if some claims can become so dispersed so that the transaction 
costs (or to express it in less economic terms, the time and effort) for recovering compen-
sation become too high. An example of this is JJB Sports where few consumers recovered 
their compensation although it could easily be obtained by presenting a proof of purchase. 
In cases of pass-on claims of more significant sums, maybe consumers could after-all be 
incentivized to make claims if there would exist mechanisms for easily doing this? 
In cases where consumers are direct purchasers and perhaps the most ‘central’ group of 
victims to an infringement, it is not motivated to say that consumers should not be able to 
bring actions and be compensated. It can be quite straightforward (or as straightforward as 
actions for damages for competition infringements can be) to claim compensation for con-
sumers that all have the same homogenous claim due to a price-fixing cartel that has di-
rectly fixed prices of consumer end goods, the JJB Sports case being a prime example. It is 
also worth to notice that although many consumer claims are individually irrecoverable, 
they are not always of such a small size that consumers would be indifferent to them like in 
JJB Sports.  
To conclude, although the availability of the pass-on defence, it seems very likely that es-
pecially because of the prevailing legal uncertainty regarding damages actions, class ac-
tions would be most efficient in situations where consumers have been inflicted direct 
harm.  
5.3.3 Other Routes to Compensatory Justice for Consumers 
As earlier mentioned, class actions might be the only way to provide compensation for 
individually irrecoverable claims. This statement however only holds true if it is meant that 
compensation is to be sought by the means of civil procedure. It should here be noted that 																																																								
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some of the harm that will be inflicted upon consumers through competition law infringe-
ments, for example when a consumer refrains from buying a product because of the higher 
price, is not easy to compensate through tort law.307  
The path that has been chosen by adopting the Directive on antitrust damages actions is 
that compensation should be sought in national courts. It feels quite self-evident that opt-
out cases where unclaimed amounts of damages are distributed with cy-pres mechanisms 
are not compatible with the objectives of the Directive on antitrust damages actions or the 
overall enforcement. In addition, consumers might not have enough incentives to join opt-
in actions to reclaim their relatively small claims. Hence, it can be questioned if compensa-
tion for consumers should be provided in some completely different fashion. Especially the 
fact that a big amount of claims might not end-up in front of a court because of potentially 
low opt-in rates, show that opt-in actions are perhaps not the best regulatory choice for 
systematically compensating consumers. 
When considering alternative options, what firstly needs to be considered is to what extent 
the compensation paid to taxpayers, in other words, administrative fines, can be seen as a 
sufficient compensation for the consumer collective.  Between this alternative and the al-
ternative of providing individual compensation to all victims, Ezrachi and Ioannidou in 
2011 proposed that public enforcement could be used as a mechanism of also providing 
compensatory justice.308 For example, NCA’s and the Commission could redistribute part 
of the fines issued for infringements. Alternatively a ‘compensatory part’ could be added 
to the fine, creating an additional deterrent effect.309 To a large extent the model proposed 
by Ezrachi and Ioannidou contains many of the same problems as class actions, in regard 
to for example the identification of victims. As repeated many times, it can also be ques-
tioned to which extent public authorities should carry administrative the costs of compen-
sating individuals if there be no any additional enforcement benefits that could not be 
reached by traditional public enforcement. 
It is also worth considering what alternatives there are in the scope of civil procedure. In 
commercial or civil cross-border cases where the value of a claim does not exceed 2000 
euros, a so-called European small claims procedure has been introduced.310 For the Euro-																																																								
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pean small claims procedure there is no need for a lawyer and the procedure is initiated by 
submitting a standard claim form with description of evidence and relevant supporting 
documents to a court with jurisdiction in the matter. The court in a written procedure then 
handles the claim. It could be asked if this kind of model could perhaps be used in situa-
tions of consumer harm because of competition law infringements. The problem of these 
actions are that the complexity of competition law damages actions cases can be hard to fit 
into the framework of a simplified procedure.  
As harm and causation would need to be proved, one alternative of a ‘semi-class action’ 
could be that liability would first be tried for a class of claimants in an opt-out action, initi-
ated by a public or representative entity. After this the consumers belonging to this class 
could present their separate claims in a proceeding that would be comparable to the Euro-
pean small claims procedure. This kind of model could work in situations where consum-
ers are direct purchasers and the overcharge per purchase is relatively straightforward to 
establish. In many ways this kind of procedure could combine the benefits of both opt-in 
and opt-out actions and fit well in the framework of full compensation. The risk from the 
enforcement perspective is of course that only few consumers utilize the right to make a 
claim and there is no significant deterrent effect. In this context it can also be mentioned 
that the European small claims procedure is currently being revised with the intention to 
bring the 2000 euro threshold to 10 000 euros and enable also SME’s to use the proce-
dure.311 
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5.4 Collective Redress for Others than Consumers 
It can of course not be assumed that the only victims with individually irrecoverable claims 
will be consumers. Especially SME’s could very well be in the group of victims that will 
not have incentives to initiate individual actions. The case described in chapter 4.2.1 where 
multiple claims were transferred and then brought by a association of enterprises312, is a 
good example of that there also for businesses might exist suitable representative entities 
that could bring representative claims.   
Another question is to what extent it is desirable to let also individually recoverable claims 
to be brought in class actions. The example of claimant vehicles show that there on the 
market might be an interest to supply these kinds of actions. The question is if there from 
the enforcement perspective is any sense in doing this?  Advocates for the regulatory func-
tion for class actions usually see also the aggregation of individually recoverable claims as 
important in order to achieve the objective of deterrence.313 When it comes to private en-
forcement of EU competition law, its complementary role motivates that class actions 
mechanisms should primarily focus on individually irrecoverable claims. As the example 
of the Cartel Damages Claims company shows, aggregation of individually recoverable 
claims may very well take place although the lack of formal mechanisms.  
As already indicated, it is motivated that class actions that enhance access to justice are 
also available for others than just consumers. Mandatory class actions that would also ag-
gregate larger claims are however not motivated.   
5.5 The Risk of Overenforcement and Impact on Leniency 
As indicated various times throughout this study, although there is a compensatory objec-
tive, damages will necessarily have some kind of deterrent effect. For the violator, the legal 
classification of a financial consequence of a violation does not change its economic im-
pact.314 In chapter 2, the concept of optimal deterrence was discussed. What happens if 
sanctions or damages go beyond this optimal deterrence?  
Although the stated objective is not deterrence, imagining that there would be mechanisms 
enabling a low cost-benefit threshold for litigation and every claimant entitled to claim 																																																								
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compensation would do so, the deterrence effects could potentially be overwhelming for 
undertakings. According to Geradin and Grelier this kind of overenforcement might harm 
for example investments. Overenforcement is also inefficient, as enforcement is not carried 
out at the lowest cost possible.315 
According to Keske, the amount of the preceding sanction in follow-on actions would need 
to be taken into account in the subsequent awarding of damages in order to ensure an op-
timal level of deterrence. Hence, damages would need to be adjusted downwards, taking 
the amount of the already issued fine into account would.316 This is not consistent with the 
principle of full compensation. Geradin and Grelier have suggested that fine reductions 
could be made, in order to reflect compensations already paid.317 The Directive on antitrust 
damages actions contains provisions relating to consensual settlements that allow NCA’s 
to take consensual compensation of victims in to regard as a factor for lowering fines. In 
addition to that, not much attention has yet been given to the question on how fines and 
awarded damages can be adjusted in order not to create overenforcement.  
A quite wide concern that has been addressed in the overall discussion on enhancing pri-
vate enforcement in Europe is whether it could undermine the leniency process that is seen 
as a cornerstone in the EU’s cartel enforcement.318 As a matter of fact, ensuring the bal-
ance between public enforcement and private enforcement has because of this become a 
very discussed topic.319 The leniency program offers cartel participants that self-report 
immunity from the administrative sanctions. However, no such immunity is given from the 
liability for follow-on damages. In this regard it is also motivated to in the design of a class 
action instrument, make sure that the instrument would lead to such level of deterrence that 
it would dissuade potential leniency applicants.  
5.6 Facilitating Settlements  
One of the benefits of collective litigation mechanisms is also be the leverage they give 
plaintiffs in regard to negotiating settlements. This is especially the case when it comes to 
individually irrecoverable claims. Claimants that are not able to take their cases to court 
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have little bargaining power when it comes to negotiating a settlement.320 A significant 
amount of class actions never make it to trial but are in the end settled.321 This has also 
been seen throughout this study as many of the class actions or collectively pursued cases 
that have been discussed have in the end been settled. As settlements bring a definitive end 
to large-scale proceedings and significant transaction costs can be avoided through them 
they can be seen as beneficial for both the defendant and the claimants.322  
As mentioned in chapter 2.2, articles 18-19 of the Directive on antitrust damages actions 
contain provisions to facilitate consensual dispute resolution. In this context it should be 
mentioned that the possibility for certain groups of victims to be compensated through 
consensual dispute resolution is probably higher if there is a collective redress mechanisms 
available. This is because collective redress mechanisms give victims a certain leverage 
that probably also motivate defendants to provide consensual compensation.  
  
																																																								
320 Silver, 201. 
321 For an empirical analysis see Willging, Hooper and Niemic, 143.  
322 Weinstein, 176.  
		 78 
6. What Should a Possible Class Action Instrument Look Like 
6.1 Standing 
Both to enhance the right to compensation as well deterrence it is necessary to grant stand-
ing to actors that will be able to bring cases. Taking into account the case law the right to 
claim compensation stands on, a natural choice would be to let individuals themselves 
have standing in cases that concern enforcing their own rights. In the case of a representa-
tive action, both the examples from the UK and Finland seems to indicate that appointing 
only one entity to bring claims will most likely generate a very restricted number of ac-
tions. Assigning for example the court that will certify the action to assess the suitability of 
the representative entity, as in the amended UK Competition Act 1998, will allow for more 
flexibility. At the same time there is some minimum control of the suitability of the repre-
sentative entity, preventing representatives not acting in the interest of claimants to bring 
actions.   
6.2 Complementary Function, Enforcement of Subjective Rights and 
Avoidance of Excessive Deterrence – the Case for Opt-In 
As already addressed, the foundations for claiming antitrust damages in the EU lies on the 
individual’s subjective rights to make claims, created by the need for full effectiveness of 
EU law in the member states. When it comes to serving mass justice, it is often the inter-
ests of the collective that prevail. A good example of this is collective actions that stretch 
the boundaries of individual autonomy in civil proceedings as it is the lead claimant or 
representative that brings the claim and appears in court in proceedings with an outcome 
that has binding effect on the entire class. How much these boundaries are stretched de-
pends on how the instrument is designed in regard to opt-in or out, as especially opt-out 
cases have been criticized for stretching the boundaries of autonomy too much.323 Alt-
hough this standpoint could be criticized for being too formalistic324, the rights-based ap-
proach adopted by the ECJ could to some extent be said to advocate a system that observes 
party autonomy. Both the Commission recommendation 2013 and the resolution on collec-
tive redress adopted by the European Parliament325 advocated for an opt-in approach to 
class actions.  
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The instrument that would seem to fit the compensatory purpose of the Directive the best 
would be an opt-in class action, open for both consumers and businesses. Opt-in would be 
the suitable solution as this would provide access to justice while it would still be up to the 
individuals if they want to exercise their right to claim compensation or not. As the mech-
anism would in itself not seek to create deterrence, it would from this perspective not be a 
problem that opt-in regimes will not ensure the same rate of deterrence as opt-out regimes.  
An opt-in regime would however very likely mean that not all victims would be compen-
sated, as it has already been seen that opt-in regimes attract lower numbers of participation. 
It can however be claimed that the Courage case law and the Directive first and foremost 
puts emphasis on the right to a remedy, not the need for everyone to be compensated alt-
hough they would remain passive. Although the threshold for participating in litigation is 
lowered, the opt-in action leaves the decision to seek vindication in the form of compensa-
tion up to the rights-holder. According to Sorabji ‘this is where it belongs’.326 
6.3 Financing of Cases 
As addressed earlier, the usual concern when discussing the introduction of class actions is 
the worry of an uncontrolled wave of unmeritorious cases leading to legal blackmail. This 
critique is not unique to the process of introducing class actions as a remedy to breaches of 
EU law. For example the narrow scope of application of the Finnish Act on Class Actions 
has been widely attributed to the active resistance of businesses.327   
It is worth to pose the question if these concerns would be better addressed in the process 
of actually determining who is entitled to claim damages and when that has been estab-
lished, focus on how claimants will actually have access to justice. As repeated several 
times, a crucial aspect for actually enabling claimants to bring actions is that there is suffi-
cient flexibility in regard to financing of the cases.  
Whereas class actions are needed to lower the litigation threshold, in some cases it is moti-
vated that claimants themselves carry a proportional part of the risk and financing of ac-
tions. The Swedish Skandia case was a good example of how individuals themselves man-
aged to pool the risk and arrange the financing of the action. This experience shows that it 
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cannot be excluded that consumers would not in any case have sufficient interest to organ-
ize a class action, provided that there are formal structures allowing for it.  
Although the US system of contingency fees is not a desirable one, the Swedish experience 
shows that perhaps allowing for some kind of conditional fees is motivated in order to fa-
cilitate bringing cases. This might to some extent compromise claimants right to ‘full com-
pensation’ but if it is the only way to attain compensation, it must be seen as an acceptable 
necessity. This argument is further supported by that claims vehicles in many ways already 
use business models, which are similar to contingency fees.  
Although conditional fees would to come extent be allowed, it is motivated to safeguard 
and ensure the interests of the parties. A way of doing this is to, as outlined in the Swedish 
Group Proceedings Act, require that conditional fees be judicially approved. Alternatively, 
as outlined by the Commission recommendation 2013, it can be requited that a public au-
thority regulates funding arrangements.328 Safeguards like this are motivated from the 
point of view of the right to full compensation. 
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7. Final Remarks 
In the previous chapter some leading principles for the design of a class action mechanism 
that would enhance the objectives of the Directive on antitrust damages actions have been 
presented. These principles aim to reconcile various objectives, difficulties and characteris-
tics of competition law private enforcement and class actions that have been presented and 
analyzed throughout this study. As different objectives usually clash, some compromises 
will always need to be made. 
One of the most challenging of these objectives is that of full compensation. Choosing full 
compensation as the flagship for facilitating and increasing actions for damages was a 
choice that probably made the idea of the Directive easier to pass through the policy mak-
ing machine, but a goal that is in numerous ways impossible and impractical. It is however 
important to acknowledge that while the objective of full compensation is in many ways 
impractical, it can be used as an argument for trying to compensate so many victims as 
possible with the amount closest to full compensation as possible. If all potential victims 
have the right to claim compensation for harm, it is hard to see how this right de facto can 
be exercised without collective redress mechanisms.  
The right of all individuals to claim damages for harm caused to them by competition law 
breaches, combined with the principles of effectiveness and equivalence create a legal 
foundation for claiming that measures should by members states be taken to improve ac-
cess to justice also for claimants with individually irrecoverable claims. For now, it seems 
like there are few feasible alternatives for this outside the scope of class actions.  
Representing the other big antitrust regime in the world, the US is often referred too both 
in regard of class actions and private enforcement. There are many important lessons that 
can be learned from this model. It has however to be acknowledged that EU competition 
law partly rests on other values and traditions, and as such no US model can be directly 
transplanted into the EU. This is also a fact that makes the fears of that private enforcement 
and class actions automatically will import US-style over-litigiousness exaggerated.   
Class action instruments will not as such eliminate all obstacles there is to claiming com-
pensation for harm caused by antitrust infringements. As a matter of fact, some of these 
complexities such as the legal uncertainty regarding causation and quantification of dam-
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ages might also lead to that just few class actions may actually end up in front of courts 
although he instrument itself is accessible.  
Although the 10 years that passed from the Ashurst report to the final adoption of the Di-
rective on antitrust damages actions may seem like a long time, the EU regime of private 
enforcement has only started to take shape. To ensure optimal enforcement, it is in this 
process very important to continue the discussion on to which extent actions for damages 
should have a regulatory function and respectively a compensatory function. Just as was 
pointed out by Wils already in 2003, the outcome of this discussion will also in the future 
depend on the value that is assigned to compensation.    
While it has to be acknowledged that the development of the private enforcement regime 
of EU competition law has only started, in regard of many on the phenomena that have 
been feared to create an overly litigious culture, the future is already here. The existence of 
claims vehicles and ‘self-made’ collective claims show that there is a demand for collec-
tive redress. To ensure the rights of claimants and that the right to full compensation would 
be achieved to the extent that it is possible, it is motivated that also a formal system where 
claims can be brought collectively exists in member states.  
